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American Bar Association Proposes 
Revised Administrative Code 


The Administrative Law Section of the American Bar Association 
has been drafting legislation to revise the Administrative Code. The 
first draft of the proposed bill was distributed to members of the Ad- 
ministrative Law Section at the meeting of the American Bar Associa- 
tion during its August 1956 Annual Meeting in Dallas, Texas. Later, a 
ois copy of the first draft was sent to all members of the Administrative 
Law Section of the A. B. A. 

On September 22-23, 1956, a meeting of the Section’s Council was 
held at the Sheraton-Carlton Hotel in Washington. Following that 
meeting, on October 3, 1956, Harold L. Russell, Chairman of the Ad- 
nia ministrative Law Section of the A. B. A., sent to its members a revised 
draft (October 1, 1956), incorporating the action of the Council. 

Another meeting was held at the Sheraton-Carlton Hotel in Wash- 


Md. 


c ington on December Ist, at which a ‘‘final draft’’4 (October 27, 1956) 
of the Code of Administrative Procedure was distributed and discussed. 
nia For the information of our members, we are quoting the letter which 
accompanied the proposed ‘‘final draft’’ of the bill, as well as the bill 
‘ itself. 
ois 





This Bill incorporates most of the features of the Hoover Task Force 
Recommendations, which the Association of I. C. C. Practitioners op- 
ska posed at its Special Meeting in Washington, D. C., November 3-4, 1955.? 
It is expected that the Bill revising the Administrative Code will be 
introduced in Congress during the early part of the session. 








Cc On December 7, 1956, a resolution was sent to members of the Asso- 
ciation of I. C. C. Practitioners, asking them to vote as to whether or not 
¢ they oppose this proposed legislation. 
May we suggest that you read the American Bar letter and proposed 
bill carefully. 
C. 
e AMERICAN BAR ASSOCIATION 
Special Committee on Legal Services and Procedure 
October 29, 1956 
Cc Attached hereto is the final draft of Code of Administrative Pro- 
cedure, together with commentary thereon, as prepared by the Section 
ois on Administrative Law, American Bar Association, and submitted to 
Advisory Group No. 2 of the Special Committee on Legal Services and 
c Procedure of the American Bar Association. 
The Advisory Group is eager to have the suggestions, comments and 
criticisms on this draft from interested persons throughout the Bar. 
C. 





1Although this is called a “final draft,” we understand there will be some 
further revision before this is embodied in a Congressional Bill. 
2See: Section II, I. C. C. Practitioners’ Journal, November, 1955. 
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However, available moneys of the Special Committee require the Ao. 
visory Group to limit the present distribution of the draft and com. 
mentary to the official families of the various interested sections ang 
Committees of the American Bar Association and to the officials of other 
interested bar organizations. But any Section or Committee desiring 
to do so should feel free to distribute the draft to its full membership. 
We wish to point out, moreover, that any suggestions, comments and 
criticisms you wish to make should be in my hands not later than 
November 20, if they are to receive consideration by Advisory Group 
No. 2. 
Sincerely yours, 
RUFUS G. POOLE, CHAIRMAN, 
ADVISORY GROUP NO. 2 
SPECIAL COMMITTEE ON LEGAL 
SERVICES AND PROCEDURE 
AMERICAN BAR ASSOCIATION 
1625 K STREET, N. W. 
WASHINGTON 6, D. C. 





Washington, D. C. 
October 27, 1956 


DRAFT OF A BILL 


To re-Codify, with certain amendments thereto, Chapter 19 of 
Title 5 of the United States Code, “Administrative Procedure” 


Title 


SEC. 1000. This Act may be cited as the Administrative Procedure 
Act and referred to by the short title of APA. 

SEC. 1001. As used in this Act, except where the context clearly 
indicates otherwise— 

(a) AGENCY—‘ Agency’ means each authority (whether or not 
within or subject to review by another agency) of the Government of 
the United States other than Congress, the courts of the United States, 
or the governments of the possessions, territories, commonwealths, or the 
District of Columbia. Except as to the requirements of section 1002 of 
this Act, functions of courts-martial and military commissions and mili- 
tary or naval authority exercised in the field in time of war or in 
occupied territory shall be excluded from the operation of this Act. 
Except as to the requirements of sections 1002 and 1003 of this Act, 
arbitration and mediation functions shall be excluded from the operation 
of this Act. No agency or function shall be exempt from any provision 
of this Act, except by express statutory reference thereto upon clear 
showing that the exemption is necessary in the public interest. 

(b) PERSON AND PARTY—‘Person’ includes individuals, 
partnerships, corporations, associations, and public or private organiza- 
tions of any character other than agencies. ‘Party’ includes any person 
or agency named or admitted as a party, or properly seeking and entitled 
as of right to be admitted as a party, in any court or agency proceeding; 
but nothing herein shall prevent an agency from admitting any person 
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or agency as a party to an agency proceeding for limited purposes. 

(ec) AGENCY RULE AND RULE MAKING—‘Rule’ means the 
whole or any part of every agency statement of general applicability and 
future effect implementing, interpreting, or declaring law or policy, or 
setting forth the procedure or practice requirements of any agency. An 
agency statement of general applicability is one which is not directed 
solely to named persons or to persons readily identifiable by name. 
‘Rule making’ means agency process for the formulation, amendment or 
repeal of a rule. 

(d) AGENCY ORDER, ADJUDICATION AND OPINION— 
‘Order’ means the whole or any part of the final disposition (whether 
affirmative, negative, injunctive, or declaratory in form) by any agency 
in any matter other than rule making. ‘Adjudication’ means agency 
process for the formulation, amendment, or repeal of an order, and in- 
eludes licensing. ‘Opinion’ means the statement of reasons, findings of 
fact and conclusions of law, in explanation or support of an order. 

(e) AGENCY LICENSE AND LICENSING— License’ includes 
the whole or any part of any agency permit, certificate, approval, regis- 
tration, charter, membership, statutory exemption, or other form of 
permission. ‘Licensing’ includes agency process respecting the grant, 
renewal, denial, revocation, suspension, annulment, limitation or modifi- 
cation of a particular license, and the prescription or requirement of 
terms, conditions, or standards of conduct thereunder. 

(f) AGENCY SANCTION AND RELIEF—‘Sanction’ includes the 
whole or any part of any agency (1) prohibition, requirement, limita- 
tion, or other condition affecting the freedom of any person, (2) with- 
holding of relief, (3) imposition of any form of penalty or fine, (4) 
destruction, taking, seizure, barring access to, or withholding of prop- 
erty, (5) assessment of damages, reimbursement, restitution, compensa- 
tion, costs, charges or fees, (6) requirement, revocation, or suspension 
of a license, or the prescription or requirement of terms, conditions, or 
standards of conduct thereunder, or (7) other compulsory or restrictive 
action. ‘Relief’ includes the whole or part of any agency (1) grant of 
money, assistance, license, authority, exemption, exception, privilege or 
remedy, (2) recognition of any claim, right, immunity, privilege, ex- 
emption, exception, or remedy, or (3) any other action upon the applica- 
tion or petition of, and beneficial to, any person. 

(g) DECISION—‘ Decision’ means the determinative action in ad- 
judication, and includes order, opinion, sanction and relief. ‘Initial 
Decision’ means a decision made by a presiding officer which will become 
the action of the agency unless reviewed by the agency. 

(h) AGENCY PROCEEDING AND ACTION—‘Proceeding’ 
means any agency process for any rule or rule making order or adjudica- 
tion, or license or licensing. ‘Action’ includes the whole or any part of 
any agency rule, order, license, sanction, relief, or the equivalent of the 
denial thereof, or failure to act. 

(i) PUBLIC RECORDS—‘Public Records’ means all matters 
placed of record in agency proceedings, including docket records, plead- 
ings, evidence exhibits, reports and actions taken therein. 
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Public Information 


SEC. 1002. In order to provide more adequate and effective infor. 
mation for the public— 

(a) ORGANIZATION, RULES, AND FORMS—Every agency 
shall separately state and promptly publish in the Federal Register for 
codification in the Code of Federal Regulations: (1) descriptions of its 
central and field organization, including statements of the general course 
and method by which its functions are channeled and determined, dele- 
gations by the agency of final authority, and the established places at 
which, and the methods whereby, the public may obtain information or 
make submittals or requests; (2) all rules; (3) descriptions of all forms 
available for public use and instructions relating thereto, including a 
statement of where and how such forms and instructions may be ob- 
tained ; and (4) every amendment, revision, and repeal of the foregoing. 

(b) ALTERNATIVE METHODS—An agency may, pursuant to a 
published rule use an alternative method of publishing the information 
specified in subsection (a) or of communicating it to all interested per- 
sons, when to do so will achieve economy and expedite dissemination of 
information to the public. No information published by such alternative 
method shall be relied upon or cited against any person who has not 
received prior, reasonable, and actual notice thereof. 

(ec) ORDERS AND OPINIONS—Every agency shall promptly 
publish its orders and opinions or make them available to the public in 
accordance with published rule stating where and how they may be 
obtained or examined. 

(d) PUBLIC RECORDS—Every agency shall make all public 
records available to the public in accordance with a published rule 
stating where and how such records may be obtained or examined. 

(e) EFFECT OF FAILURE TO PUBLISH—No rule, order, opin- 
ion, or public record shall be relied upon or cited against any persons 
unless it has been duly published or made available to the public in 
accordance with this section. 

(f) EXEMPTIONS—Nothing in this section shall authorize the 
withholding of information except that information may be withheld 
from the public which is (1) specifically exempt from publication by 
statute, (2) required to be kept secret in the protection of the national 
security, (3) submitted in confidence by a person at the request of an 
agency, or (4) the disclosure of which would be a clearly unwarranted 
invasion of personal privacy. 


Rule Making 


SEC. 1003. In order to establish procedures for rule making by 
agencies and to afford interested persons an opportunity to participate 
therein— 

(a) NOTICE—Notice of proposed rule making shall be published 
in the Federal Register and shall state (1) the time, place, and nature 
of public rule making proceedings, which shall not be held less than 20 
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days after such publication, (2) the authority under which the rule is 
proposed, and (3) either the terms or the substance of the proposed 
rule, or a description of the subjects and issues involved. 

(b) PROCEDURE—After notice of proposed rule making is given, 
the agency shall afford all interested persons an opportunity to submit 
both oral and written evidence, views, and arguments, which the agency 
shall fully consider. Except with regard to rules of procedure, the 
agency shall, when requested by an interested person, issue a concise 
statement of the matters considered in adopting or rejecting the rule and 
the reasons therefor. Where rules are required under the Constitution 
or by statute to be made on a record after opportunity for hearing, the 
proceedings shall also be in conformity with sections 1006 and 1007 of 
this Act, except that the provision in section 1005(c) requiring separa- 
tion of functions shall not be applicable and that, in lieu of an initial 
decision, an intermediate decision may be issued which shall be subject 
to exceptions before the promulgation of the rule. 

(ec) EFFECTIVE DATES—The required publication by any 
agency of any rule, other than one which solely grants or recognizes 
exemption or relieves restriction, shall be made not less than 20 days 
prior to the effective date thereof, except where the agency finds that 
timely execution of its functions imperatively requires the rule to become . 
effective within a shorter period and publishes its finding together with 
a statement of the reasons therefor, with the rule. 

(d) EMERGENCY RULES—Emergency rules may be adopted | 
without compliance with the procedures prescribed in subsection (b) 
above, and with less than 20 days’ notice prescribed in subsection (a) 
above (or where circumstances imperatively require, without notice) 
where an agency finds that (1) immediate adoption of the rule is im- 
peratively necessary for the preservation of public health, safety, or 
welfare, and (2) compliance with the requirements of this section 
would be contrary to the public interest. Such findings and a statement 
of the reasons for the action shall be published with the rule in the 
Federal Register. Emergency rules shall have effect for not more than 
120 days from the adoption thereof unless extended in compliance with 
subsections (a) and (b) of this section. 

(e) PETITIONS—Every agency shall accord all interested persons 

the right to petition for the issuance, amendment, or repeal of a rule. 
Where the agency does not undertake rule making on the petition, it 
shall promptly state and transmit to the petitioner its reasons therefor. 
Whenever an agency undertakes rule making, all related petitions for 
the issuance, amendment or repeal of the rule shall be considered and 
acted upon in the same proceeding. The petition and the action taken 
by the agency, or its statement of the reasons for not doing so, shall be 
matters of public record. 

(f) EXEMPTIONS—This section shall not require public partici- 
pation in rule making (1) required to be kept secret in the protection of 
the national security or (2) involving any matter relating exclusively to 
internal agency management or personnel. 
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Adjudication 


SEC. 1004. In order that there may be a fair determination in every 
case of adjudication— 

(a) FORMAL ADJUDICATION—In all such proceedings in which 
an opportunity for agency hearing is required under the Constitution & o 
by statute, the parties shall be entitled to a hearing and decision in eon- 
formity with sections 1006 and 1007 of this Act. Where time, the nature 
of the proceeding, and the public interest permit, the agency shall afford 
all interested persons an opportunity, in advance of the hearing, to sub. 
mit offers for the adjustment or settlement of the controversy, or for 
limitation of the issues. Persons entitled to notice of the hearings shall 
be timely informed of (1) the time, place, and nature thereof, (2) the 
legal authority and jurisdiction under which it is to be held, and (3) 
the matters of fact and law asserted. Pleadings, including the initial 
notice, shall conform to the extent practicable with the practice and re- 
quirements of pleading in the United States district courts. In fixing 
the times and places for proceedings, due regard shall be had for the 
convenience and necessity of the parties and their representatives. The 
parties to a hearing shall be entitled to submit and to have considered 
proposals for the settlement, adjustment or limitation of the issues. 

(b) INFORMAL ADJUDICATION—In all cases of adjudication 
not covered by subsection (a) and affecting private rights, claims, or 
privileges including but not limited to matters covering (1) proprietary 
functions such as the use or disposition of public property, (2) publie 
contracts, and (3) determinations based upon inspections, tests or ex- 
aminations, decisions of subordinate officers may by rule be made subject 
to review within the agency by the agency or designated boards or su- 
perior officers. The reviewing authority shall make its decision only 
after giving notice to all parties, and after receipt and consideration of 
evidence, views and arguments of the parties. If requested by a party, 
the reviewing authority shall accompany its decision with findings of fact 
and conclusions of law. The decision of the reviewing authority or, if 
the agency fails to establish an intra-agency review procedure, the de- 
cision of the subordinate officer shall constitute agency action subject to 
judicial review. 

(c) EMERGENCY ORDERS—Nothing contained in this Act shall 
affect existing powers to issue emergency orders where the agency finds, 
and states of record the reasons for so finding, that (1) immediate is- 
suance of the order is imperatively necessary for the preservation of 
public health, safety, or welfare, and (2) observance of the requirements 
of this section would be contrary to the public interest. Any person 
against whom an emergency order is issued shall be entitled upon re- 
quest to an immediate hearing in accordance with this Title, in which 
proceeding the agency shall be the moving party for all purposes. 


Auxiliary Procedural Matters 


SEC. 1005. (a) INVESTIGATIONS—No process, requirement of 
a report, inspection, or other investigatory act or demand shall be 
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jnitiated, issued, made, or enforced by any agency in any manner or 
for any purpose unless it is within the jurisdiction of the agency and the 
authority conferred by statute. Every person compelled to testify or to 
submit data or evidence to any agency shall be entitled to the benefit of 
counsel and to retain or, on payment of lawfully prescribed costs, to 
procure, a copy of the transcript of such testimony, data, or evidence. 
Any court of competent jurisdiction is authorized to restrain any acts 
threatened or continuing contrary to the provisions of this subsection or 
to compel acts required hereby. Costs and reasonable attorneys’ fees 
(or an equivalent sum in lieu thereof) shall be imposed in favor of any 
prejudiced party, including the United States, if the court finds that a 
proceeding by any petitioner contesting the jurisdiction of the agency 
is frivolous or brought for the purpose of delay. 

(b) SUBPOENAS—Subpoenas shall be issued without discrimina- 
tion between public and private parties. The agency may, by rule, re- 
quire a statement or showing of general relevance and reasonable scope 
of evidence sought. Any person subject to a subpoena may, before com- 
pliance therewith and upon timely petition, obtain from any court of 
competent jurisdiction a ruling as to the lawfulness thereof. The court 
shall quash the subpoena or similar process or demand to the extent that 
it is found to be unreasonable in terms, irrelevant in scope, beyond the 
jurisdiction of the agency over the person or subject matter involved, 
not competently issued, or otherwise not in accordance with law. In any 
proceeding for enforcement, the court shall sustain such subpoena to the 
extent that it is found to be in accordance with law and shall issue an 
order requiring the appearance of witnesses of the production of data 
within a reasonable time, under penalty of punishment for contempt in 
ease of contumacious failure to comply with the order of the court. 

(ec) SEPARATION OF FUNCTIONS—No presiding or deciding 
officer acting pursuant to section 1006 of this Act shall be responsible to 
or subject to the supervision or direction of any officer, employee, or 
agent engaged in the performance of investigatory or prosecuting func- 
tions for any agency. Except upon notice and opportunity for all parties 
to be present or to the extent required for the disposition of ex parte 


1007 of this Act shall consult with any person or party on any issue of 
fact or law in the proceeding, except that (1) any agency member may 
consult with other members of the agency in cases in which the agency 
is making the decision, (2) any agency member may have the aid and 
advice of one or more personal assistants, and (3) any agency acting 
pursuant to section 1007 of this Act may have the assistance of an 
iidependent advisory staff as authorized by subsection (d) hereof. A 
reviewing court may set aside agency action taken in violation of this 
subsection. 

(d) INDEPENDENT ADVISORY STAFF—Any agency may by 
rule establish a special independent advisory staff to consist of such 
legal, technical and other personnel as the agency deems necessary. The 
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¥. » Catia staff shall be responsible only to the agency and shall perform 


no duties or functions other than to assist the agency in adjudication ag 
heréin authorized by preparing (1) before oral argument, a summary of 
the evidence presented and relied upon in the hearing or a compilation 
of the facts material to the exceptions filed by the parties, and (2) 
without oral or written recommendations, such memoranda and draft 
orders, opinions and decisions as the agency may direct. All documents 
submitted to the agency by the independent advisory staff shall forth. 
with become matters of record in the case. 

(e) EXPEDITION AND DENIALS—Every agency shall proceed 
with reasonable dispatch to conclude any matter presented to it with due 
regard for the convenience of the parties or their representatives, 
Prompt notice shall be given of the denial in whole or in part of any 
written application or other request made in connection with any 
agency proceeding or action, with a statement of the grounds therefor. 
Upon application made to any court of competent jurisdiction by a 
party to any agency proceeding or by a person adversely affected by 
agency action, and a showing to the court that there has been undue 
delay in connection with such proceeding or action, the court may direct 
the agency to decide the matter promptly. In any such case the agency 
may show that the delay was necessary and unavoidable. 

(f) DECLARATORY ORDERS—Every agency shall provide by 
rule for the filing and prompt disposition of petitions for declaratory 
orders to terminate controversies, or to remove uncertainties as to the 
applicability to the petitioners of any statutory provisions or of any rules 
or orders of the agency. Such proceedings shall be subject to the pro- 
visions of this Act and the order disposing of the petition shall constitute 
agency action subject to judicial review. 

(g) RIGHT TO APPEAR—So far as the orderly conduct of public 
business permits, any interested person may appear before any agency 
or its responsible officers or employees for the presentation, adjustment, 
or determination of any issue, request, or controversy in any proceeding 
(interlocutory, summary, or otherwise) or in connection with any agency 
function. 

(h) NATIONAL SECURITY—In the case of agency proceedings 
or actions which involve the national security of the United States and 
for that reason must be kept secret, the agency shall provide by rule for 
such procedures parallel to those provided in this Act as will effectively 
safeguard and prevent disclosure of classified information to unauthor- 
ized persons with minimum impairment of the procedural rights which 
would be available if classified information were not involved. 


Hearings 


SEC. 1006. In order to assure that all parties to agency hearings 
governed by section 1004(a) shall be accorded due process of law— 

(a) PRESIDING OFFICERS—At the taking of evidence only one 
of the following may preside: (1) the agency, (2) one or more members 
of the body which comprises the agency, if otherwise authorized by law, 
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(3) a hearing commissioner, or (4) a board specifically authorized by 
statute to conduct designated classes of proceedings. All evidence, 
whether written or oral, shall be submitted to and received and con- 
sidered by the presiding officer. The functions of all presiding officers, 
as well as officers participating in decisions in conformity with this Act, 
shall be conducted in an impartial manner. Any such officer may at 
any time withdraw if he deems himself disqualified, and, upon the filing 
in good faith by a party of a timely and sufficient affidavit of personal 
bias or disqualification of any such officer, the agency or a hearing com- 
missioner assigned for that purpose shall forthwith determine the matter 
as part of the record in the case. An ency member, hearing commis- 
sioner, or member of a special board who presides at the taking of evi- 
dence shall be disqualified to participate in the agency review thereof. 
In any case in which a presiding officer is disqualified or otherwise be- 
comes unavailable because of extended illness or absence, another pre- 
siding officer may be assigned to continue with the case, unless substan- 
tial prejudice to any party is shown to result therefrom. 

(b) HEARING POWERS—Presiding officers shall have authority 
to (1) administer oaths and affirmations; (2) sign and issue subpoenas; 
(3) rule upon offers of proof and receive evidence; (4) permit or require 
depositions to be taken upon oral examination or written interrogatories 
for the purpose of discovery or for use as evidence in the proceeding, 
and dispose of motions for the discovery and production of relevant 
documents and things for inspection, copying, or photographing; (5) 
regulate the course of the hearings, set the time and place for continued 
hearings, and fix the time for the filing of briefs and other documents; 
(6) direct the parties to appear and confer to consider the simplification 
of the issues admissions of fact or of documents to avoid unnecessary 
proof, and limitation of the number of expert witnesses, and issue ap- 
propriate orders which shall control the subsequent course of the pro- 
ceeding ; (7) dispose of motions to dismiss for lack of agency jurisdiction 
over the subject matter or parties or for any other ground; (8) dispose 
of motions to amend, or to dismiss without prejudice, applications, and 
other pleadings; (9) dispose of motions to intervene, procedural requests 
or similar matters; (10) make initial decisions; (11) reprimand or ex- 
elude from the hearing any person for any improper or indecorous con- 
duct in their presence; and (12) take any other action authorized by 
agency rule consistent with this Act or in accordance, to the extent 
practicable, with the trial procedure in the United States district courts. 

(ec) INTERLOCUTORY APPEALS—A presiding officer may cer- 
tify to the agency, or allow the parties an interlocutory appeal on, any 
material question arising in the course of a proceeding, where he finds 
that to do so would prevent substantial prejudice to any party or would 
expedite the proceeding. The presiding officer or the agency may there- 
after stay the proceeding if necessary to protect the substantial rights 
of any party. The agency, or such one or more of its members as it may 
designate, shall determine the question forthwith, and further proceed- 
ings shall be governed accordingly. No interlocutory appeal shall other- 
wise be allowed, except by order of the agency upon a showing of sub- 
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stantial prejudice and after a denial of such appeal by the presiding 
officer. 

(d) EVIDENCE—Except as otherwise provided by statute, the 
proponent of an order shall have the burden of proof, and every party 
to the proceeding shall have the right to present his case or defense by 
oral or documentary evidence, to submit rebuttal evidence, and to con. 
duct such cross examination as may be required for a full and true 
disclosure of the facts. Subject to these requirements, where a hearing 
will be expedited and the interests of the parties will not be substantially 
prejudiced thereby, a presiding officer may receive all or part of the 
evidence in written form. In cases involving the approval or prescrip- 
tion for the future of rates, wages, corporate or financial structures or 
reorganizations thereof, prices, facilities, appliances, services, or allow- 
ances thereof, or valuations, costs, or accounting, or practices bearing 
upon any of the foregoing, any reliable and probative evidence shall be 
received. In all other cases, the rules of evidence and requirements of 
proof shall conform, to the extent practicable, with those in civil non- 
jury cases in thé United States district courts. The complete transcript 
of the record shall be made available to the parties upon payment of law- 
fully prescribed costs which shall be equitably divided among the parties 
and the agency. 

(d) OFFICIAL NOTICE—Agencies may take notice of judicially 
cognizable facts and in addition may take official notice of general, tech- 
nical, or scientific facts within their specialized knowledge. Such ad- 
ditional official notice of a material fact beyond the evidence appearing 
in the record may be taken only if (1) the fact so noticed is specified in 
the record or is brought to the attention of the parties before final deci- 
sion, and (2) every party adversely affected by the decision is afforded 
an opportunity to controvert the fact so noticed. 


Decisions and Agency Review 


SEC. 1007. In cases in which a hearing is required to be con- 
ducted in conformity with section 1006 of this Act— 


(a) SUBMITTALS AND DECISIONS—Prior to each decision by 
an agency which presides, or the initial decision by a presiding officer 
in an agency proceeding, the parties to the proceeding shall be afforded 
an opportunity to submit (1) proposed findings of fact and conclusions 
of law, and (2) both written and oral argument. The record shall 
show the ruling upon each material finding or conclusion presented. 
Upon review of any initial decision, the agency shall, by rule, afford the 
parties an opportunity to submit (1) written exceptions to the decision, 
(2) written briefs and arguments thereon, and (3) oral argument. All 
decisions and initial decisions shall include a statement of (1) find- 
ings and conclusions, as well as the reasons or basis therefor, upon all 
the material issues of fact, law, or discretion presented on the record, 
and (2) the appropriate rule, order, sanction, relief, or denial thereof; 
and such decisions and initial decisions shall become a part of the 
record. The grounds for any decision shall be within the scope of the 
issues presented on the record. 
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(b) RECORD FOR DECISIONS—For the purpose of the deci- 
sion by the agency which presides, or the initial decision by a presiding 
officer, the record shall include (1) all pleadings, motions, and inter- 
mediate rulings, (2) evidence received or considered, including testi- 
mony, exhibits, and matters officially noticed, (3) offers of proof and 
rulings thereon, and (4) the findings of fact and conclusions of law 
proposed by the parties. No other material shall be considered by the 
agency or by the presiding officer. In cases in which the agency has 
presided at the reception of the evidence, the agency shall prepare, file, 
and serve upon the parties its decision. In all other cases the presid- 
ing officer shall prepare and file an initial decision which the agency shall 
serve upon the parties, except where the parties to the proceeding, with 
the consent of the agency, expressly waive their right to have an initial 
decision rendered by such officer. In the absence of an appeal to the 
agency or a review upon motion of the agency within the time provided 
by rule for such appeal or review, every such initial decision shall 
thereupon become the decision of the agency. 

(ec) RECORD FOR REVIEW BY AGENCY—For the purpose of 
review by the agency of the initial decision of the presiding officer, the 
record shall include (1) all matters constituting the record upon which 
the decision of the presiding officer was based, (2) the rulings upon the 
proposed findings and conclusions, (3) the initial decision of the pre- 
siding officer, (4) the exceptions and briefs filed, and (5) papers sub- 
mitted by the independent advisory staff. No j 
considered by the agency upon review. By consent of the parties, the 
records for review may be reduced or the issues therein limited. The 
grounds of the decision shall be within the scope of the issues pre- 
sented on the record. The findings of fact made by the presiding offi- 
cer shall not be set aside by the agency unless clearly erroneous on the 
whole record. The agency either may remand the case to the presiding 
oficer for such further proceedings as it may direct or it may affirm, set 
aside, or modify the order or any sanction or relief entered thereon, in 
conformity with the facts and the law. 


Licensing 


SEC. 1008. (a) PROCEEDING—In any case in which application 
is made for a license required by law, the agency, with due regard for 
the rights and privileges of all interested persons, shall set and conduct 
the proceedings in accordance with this Act unless otherwise required 
by law. 

(b) TERMS AND CONDITIONS—Terms, conditions or require- 
ments limiting any license shall be valid only if reasonably necessary to 
effectuate the purposes, scope or stated terms of the statute pursuant 
to which the license is issued or required. 

(ec) REVOCATION, SUSPENSION, AND MODIFICATION—No 
revocation, suspension, annulment, limitation or modification by any 
agency of a license shall be lawful unless, before institution of agency 
proceedings therefor, the agency shall have (1) given the licensee notice 
in writing of facts or conduct that may warrant such action, (2) af- 
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forded the licensee opportunity to submit written data, views, and 
arguments with respect to such facts or conduct, and (3) except in 
eases of willful violation, given the licensee a reasonable opportunity 
to comply with all lawful requirements. Where the agency finds that 
the licensee has been guilty of willful violation, or that the public health, 
safety, or welfare imperatively requires emergency action, and incor. 
porates such findings in its order, it may institute revocation proceed. 
ings without compliance with the provisions of this subsection or it 
may summarily suspend the license pending proceedings for revoca- 
tion which shall be promptly instituted and determined upon the request 
of any interested person. 

(d) RENEWAL—In any case in which the licensee has made time- 
ly and sufficient application for the renewal of a license or for a new 
license for the conduct of a previously licensed activity of a continu- 
ing nature, the existing license shall not expire until (1) such applica. 
tion has been finally acted upon by the agency and, (2) if the applica. 
tion has been denied or the terms of the new license limited, the time 
for seeking judicial review has elapsed. 


Judicial Review 


SEC. 1009. In order to assure a plain, simple, and prompt judicial 
remedy for agency action, and notwithstanding any limitation by stat- 
ute on the minimum jurisdictional amount in controversy— 

(a) REVIEWABLE ACTS—Every agency action made reviewable 
by statute and every_final agency action for which there is no other ade- 
quate remedy in any court shall be subject to judicial review. Any pre- 
liminary, procedural, or intermediate agency action or ruling not di- 
rectly reviewable or the failure of any agency to comply with any pro- 
vision of this Act shall be subject to review upon the review of the 
final agency action. Except as otherwise expressly required by the 
statute, agency action otherwise final shall be final for the purposes of 
this subsection whether or not there has been presented or determined 
any application for a declaratory order, for any form of reconsideration, 
or (unless the agency otherwise required by rule and provides that the 
action meanwhile shall be inoperative) for an appeal to superior agency 
authority. 

(b) STANDING TO SEEK REVIEW—Any person adversely af- 
fected or aggrieved by any such reviewable agency action shall have 
standing to seek judicial review thereof, except where expressly pre- 
eluded by Act of Congress hereafter enacted. 

(c) FORM OF ACTION—A person so adversely affected or ag- 
grieved may obtain review of agency action in a civil or criminal case 
brought by the agency, or in its behalf, for judicial enforcement of 
such agency action, regardless of the availability or pendency of admin- 
istrative review proceedings with respect thereto. All other cases for 
review of agency action shall be commenced by the filing of a petition 
for review in a United States district court except where a statute pro- 
vides for judicial review in a specified court. Proceedings for review 
may be brought against (1) the agency by its official title, (2) indi- 
viduals who comprise the agency, or (3) any person representing the 
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agency or acting on its behalf in the matter sought to be reviewed. The 
petition shall state (1) the grounds upon which jurisdiction and venue 
are based, (2) the facts upon which petitioner bases the claim that he 
has been adversely affected or aggrieved, (3) the reasons entitling him 
to relief, and (4) the relief which he seeks. 

(4) INTERIM RELIEF—Upon a finding that irreparable injury 
would otherwise result, (1) the agency, upon application therefor, shall 
postpone the effective date of the agency action pending judicial review, 
or (2) the reviewing court, upon application therefor and regardless of 
whether such an application previously shall have been made to or 
denied by any agency, shall issue all necessary and appropriate process 
to postpone the effective date of the agency action or to preserve the 
rights of the parties pending conclusion of the review proceedings. 

(e) RECORD ON REVIEW—In every case of agency action sub- 
ject to sections 1006 and 1007 of this Act, the record on review shall 
include (1) all matters constituting the record for action or review by 
the agency, including the original or certified copies of all papers pre- 
sented to or considered by the agency, except memoranda submitted to 
individual agency members by their personal assistants, (2) rulings 
upon exceptions, (3) the decision, findings, and action of the ags:ncy, 
and (4) as to alleged procedural errors and irregularities not appearing 
in the agency record, evidence taken independently by the court. In 
all other cases, the record on review shall be made by trial in the review- 
ing court. 

(f) DECISION ON REVIEW—If the court finds no error it shall 
affirm and enforce the order. If it finds that the agency action is (1) 
arbitrary or capricious, (2) a denial of statutory right, (3) contrary to 
constitutional right, power, privilege or immunity, (4) in excess of 
statutory jurisdiction, authority, purposes, or limitations, (5) not in 
accord with the procedures or procedural limitations of this Act or 
otherwise required by law, (6) an abuse or clearly unwarranted exer- 
cise of discretion, (7) based upon findings of fact that are clearly er- 
roneous on the whole record in proceedings subject to sections 1006 
and 1007 of this Act, (8) unsupported by the evidence in cases in which 
the record is made before the court, or (9) otherwise contrary to law, 
then in any such event the court shall hold unlawful and set aside the 
agency action and shall (1) restrain the enforcement of the order under 
review, (2) compel any agency action to be taken which has been un- 
lawfully withheld or unjustifiably delayed, and (3) afford such other 
relief as may be appropriate. In making the foregoing determinations 
the court shall review the whole record or such portions thereof as may 
be cited by any party, and due account shall be taken of the rule of 
prejudicial error. In all cases under review the court shall determine 
all questions of law and interpret the statutory and constitutional pro- 
Visions involved and shall apply such interpretation to the facts duly 
found or established. 

(g) PROCEEDINGS IN EXCESS OF JURISDICTION—Upon a 
showing of irreparable injury, any court of competent jurisdiction may 
enjoin at any time the conduct of any agency proceeding in which the 
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proceeding itself or the action proposed to be taken therein is clearly 
beyond the constitutional or statutory jurisdiction or authority of the 
agency. If the court finds that any proceeding contesting the juris. 
diction or authority of the agency is frivolous or brought for the pur- 
pose of delay, it shall assess against the petitioner in such proceeding 
costs and a reasonable sum for attorneys’ fees (or an equivalent sum in 
lieu thereof) incurred by other parties, including the United States. If 
the court finds that the agency action was clearly beyond the constitu- 
tional or statutory jurisdiction or authority of the agency, it shall assess 
against the United States in such proceeding costs and a reasonable 
sum for attorneys’ fees incurred by other parties. 


Limitations of Authority 


SEC. 1010. In the exercise of any power, authority, or discretion 
by any agency or by any officer or employee thereof— 


(a) AUTHORITY—No rule or order shall be issued except within 
the jurisdiction delegated to the agency and as. authorized by law. 
Agency action shall not be deemed to be within the statutory authority 
and jurisdiction of the agency merely because such action is not con- 
trary to the specific provisions of a statute. 

(b) SANCTIONS—No sanction shall be imposed against any per- 
son; nor shall any sanction be imposed against any person for failure 
to comply with any rule or order except within the meaning of the 
plain, certain, and unambiguous terms thereof; except through the 
process of adjudication, for failure to comply with any implementation 
of law or declaration of policy by the agency which has not been reduced 
to a rule. 

(c) PUBLICITY—Ageney publicity, which a reviewing court finds 
was issued to discredit or disparage a person under investigation or a 
party to an agency proceeding, may be held to be a prejudicial pre- 
judging of the issues in controversy, and the court may set aside any 
action taken by the agency against such person or party or enter such 
other order as it deems appropriate. 


General Provisions 


SEC. 1011. (a) CONSTRUCTION AND EFFECT—Nothing in this 
Act shall be held to diminish the Constitutional rights of any person 
or to limit or repeal any additional requirements imposed by statute or 
otherwise recognized by law for the benefit of any person. Except as 
otherwise required by law, all requirements or privileges relating to 
evidence or procedure shall apply equally to agencies and persons. Every 
agency shall have all the powers necessary to enable it to carry out the 
provisions of this Act, including the authority to make and enforce 
rules thereunder. The courts shall have all the powers necessary to 
enable them to carry out the provisions of this Act. No subsequent 
legislation shall be held to supersede or modify the provisions of this 
Act except to the extent that such legislation shall do so expressly as 
amendment to this section. The affirmative requirements and specific pro- 
hibitions of this Act shall be broadly construed, and exemptions from, 
and exceptions to, this Act shall be narrowly construed. 


















DECEMBER, 1956 273 





—_ 


(b) SEPARABILITY—If any provision of this Act or the appli- 
eation thereof to any person or circumstance is held invalid, the re- 
mainder of this Act and the application of such provision to other per- 
sons or circumstances shall not be affected thereby. 

(ec) EFFECTIVE DATE—This Act shall take effect on the 180th 
day after the date of its enactment. No procedural requirement herein 
provided for shall be mandatory as to any agency proceeding initiated 
prior to the effective date of such requirement. 


Repeal of Exemptions from Administrative Procedure Act 


SEC. 1012. All laws or parts of laws in force on the 180th day after 
the date of enactment of this Act which grant exemption from the pro- 
visions of the Administrative Procedure Act of 1946 are hereby re- 
pealed, including specifically the following parts of laws: 





October 28, 1956 


REPORT OF THE DRAFTING COMMITTEE OF THE SECTION OF ADMINIS- 
TRATIVE LAW, ABA, IMPLEMENTING RESOLUTION NO. 2 OF THE 
HOUSE OF DELEGATES OF THE ABA 


Introduction 


At its midwinter meeting in February, 1956, the House of Dele- 
gates of the ABA adopted six resolutions taking cognizance of the 1955 
report to the Congress on the subject of legal services and procedure 
submitted by the Commission on Organization of the Executive Branch 
of the Government, commonly known as the Hoover Commission, and of 
the work of the Conference on Administrative Procedure called by the 
President of the United States on April 29, 1953. These resolutions, 
among other matters, expressed the view that a comprehensive re-ex- 
amination should be undertaken of the Administrative Procedure Act 
of 1946, herein referred to as the APA. The House of Delegates di- 
rected that a revised act be drafted and adopted sixteen specific recom- 
mendations to serve as a framework for the revision. These were set 
forth in Resolution 2 of the Report of the Special Committee of the 
Association on Legal Services and Procedure adopted by the House of 
Delegates, herein referred to as SCR. 

The House of Delegates further directed that the Special Com- 
mittee of the Association on Legal Services and Procedure, herein re- 
ferred to as the Special Committee, undertake to prepare drafts for 
submission to Congress implementing its resolutions. In turn, the 
Special Committee requested the Section of Administrative Law of the 
ABA to prepare a draft of a code of Federal administrative procedure 
in conformity with Resolution 2. In June, 1956, the Council of the 
Section set up a drafting committee consisting of the undersigned per- 
sons, and the committee has proceeded to prepare a draft in conformity 
with its frame of reference. 

The Drafting Committee has held seven extended meetings and pre- 
pared seven successive drafts. The fourth draft was submitted at a 
Section meeting during the Dallas ABA convention and was later 
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mailed to the entire membership of the Section. The many helpful 
comments received were given careful consideration. Many of them 
were incorporated in the fifth draft. This fifth draft was submitted to 
the Council at a two-day meeting held in Washington on September 22 
and 23, 1956. At that time the draft was reviewed section by section 
and line by line, and again many changes were made. The Council 
directed that the sixth draft thus prepared also be distributed to the 
entire membership of the Section of Administrative Law with requests 
for further criticism and suggestions. Again, many helpful comments 
were received. To the extent that these were of a formal nature and 
desirable, they are incorporated in the seventh draft, herein referred 
to as the draft, which accompanies this report. To the extent that they 
involve matters of substance, they are being referred to Advisory Group 
No. 2 of the Special Committee, which now has responsibility for the 
draft to be submitted to the Special Committee. 

There are submitted in connection with this report the following 
comments : 


(1) This introductory statement. 

(2) The draft of the Act as approved by the Council but amended 
with respect to matters of form, in accordance with suggestions 
received from members of the Section. 

(3) Commentary prepared by the Drafting Committee with respect 
to the sections of the draft and comparing the draft with the 
provisions of the APA and the subsections of Resolution 2. 


As a part of this Introduction, it seems desirable to sketch briefly 
certain of the major features of the draft—features which reveal the 
basic philosophic approach and serve to distinguish it in important ways 
from the Administrative Procedure Act of 1946. These principal fea- 
tures of the draft, which are significant innovations in Federal admin- 
istrative law, are as follows: 


(1) The term ‘‘rule-making”’ is redefined to include only matters 
of general applicability and future effect. It no longer includes 
such orders as those entered in rate-making and wage-determi- 
nation cases which are solely of specific applicability. (See 

SCR 21). 
(2) The requirements concerning publication of rules and orders 
| and access to public records have been substantially broadened 
to provide more adequate and effective information for the pub- 
lic on the administrative process. (See Resolution 2.1, SCR 

17-19). 

(3) The rule-making process has been broadened in a number of 
significant respects to include within its purview public par- 
ticipation in the making of certain important types of rules 
which are exempted from the procedural requirements of the 
APA. (See Resolution 2.2(b), SCR 22-23). a 

(4) The applicability of the general principles of separation of 

functions has been materially extended, as, for example by pre- 


be | 
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(5) 


(6) 


(7) 


(8) 






cluding consultation between presiding officers and other per- 
sons with respect to issues of law as well as those of fact. The 
revision also provides that agency heads shall be subject to the 
principles of separation. (See Resolution 2.3(a), SCR 25-26). 
The process of hearings in adjudication has been modified and 
strengthened, as, for example, by the provision that, in strictly 
adjudicatory cases, the rules of evidence and the requirements 
of proof shall conform, to the extent practicable, to those in 
civil non-jury cases in the United States District Courts. (See 
Resolution 2.3(b), SCR 26-27). 

Several changes have been introduced in order to elevate the 
status of hearing officers. For example, they are authorized to 
make initial decisions in all cases, and, in general, to proceed 
to the extent practicable in accordance with the trial pro- 
cedures of the United States District Courts. (See Resolu- 
tion 2.3(¢) ; SCR 28).* 

A provision is introduced limiting agency review of initial de- 
cisions. Findings of fact made by the hearing officer cannot be 
set aside unless ‘‘clearly erroneous on the whole record.’”’ (Cf. 
Resolution 2.3(d), SCR 28-29). 

Judicial review of agency action is broadened markedly. Any 
person ‘‘adversely affected or aggrieved’’ has standing to seek 
judicial review. The power of the court on review extends to 
instances of ‘‘clearly unwarranted exercise of discretion’’ and 
decisions based upon findings of fact that are ‘‘clearly errone- 
ous on the whole record.’’ (See Resolution 2.4(a), 2.4(b) and 
2.4(c) ; SCR 30-33). Moreover, a greater measure of judicial 
control is specifically introduced at several points, as, for exam- 
ple, in connection with investigations, informal adjudications, 
and interim relief. (See Resolution 2.4(d) and 2.4(e), SCR 
33-34). 


The foregoing seem to be eminently worthwhile major objectives, 


and they are accompanied by numerous minor but important changes to 
be found in every section of the draft. 


The report is respectfully submitted by the Drafting Committee. 





RAOUL BERGER 

J. D. BOND 

FRANK E. COOPER 

WHITNEY R. HARRIS 

HANS A. KLAGSBRUNN 

ROBERT MC CONNAUGHEY 

COURTS OULAHAN 

E. BLYTHE STASON, CHAIRMAN 

RUTH SMALLEY, SECRETARY TO THE 
COMMITTEE 


* A revision of § 11 of the APA is involved in the implementation of Resolution 
3, and omitted from the draft. 
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COMMENTARY BY DRAFTING COMMITTEE ON THE DRAFT OF 
OCTOBER 27, 1956 


§ 1000—Title 


§ 1000—TiTLE. This section adopts the title of the Act being re. 
codified and adds, as a short title, the ‘‘APA’’. 


§ 1002—Definitions 


The definitions, in the main, follow the pattern set forth in § 2 
of the APA. Important changes have been made in the definition of 
‘‘agency’’ to eliminate certain exemptions. The most significant change 
is in the definitions of ‘‘rule making’’ and therefore ‘‘adjudication,” 
as set forth in subsection (c). Other changes are designed only to 
eliminate possible controversies over interpretation. The purpose of 
the definitions has not been changed. 

§ 1000 (a)—-Aaency. The draft retains the basic concept of agency 
contained in § 2(a) of the APA. Agency means an ‘‘authority’’ of 
the Government other than Congress, the courts of the United States, 
including the Tax Court, ete. ‘‘Authority’’ means “‘whatever persons 
are vested with powers to act.’’ Sen. Doc. 248, 79th Cong., 2d Sess., 
p. 196. 

In place of the general exclusion of agencies composed of repre- 
sentatives of the parties the draft specifically excludes arbitration and 
mediation functions. Cf., ibid, p. 196. 

The exclusion of military functions in § 2(a)(2) and (3) of the 
APA is continued. 

The Drafting Committee considered it unnecessary to exempt other 
agencies of functions generally from the proposed revised Act. 

§ 1001 (b)—Prrson anp Party. This subsection is identical with 
§ 2(b) of the APA. 

§ 1001 (c)—Agency Ruiz anp Rute Maxine. The draft defines 
‘*rule’’ as ‘‘the whole or any part of every agency statement of general 
applicability and future effect implementing, interpreting, or declaring 
law or policy, or setting forth the procedure or practice requirements 
of any agency.’’ This definition removes from § 2(c) of the APA state- 
ments of ‘‘particular applicability and future effect.’’ It also ex- 
eludes statements describing agency ‘‘organization.’’ The definition 
makes no statement concerning the exclusion or inclusion of ‘‘the ap- 
proval or prescription for the future of rates, wages, corporate or fi- 
nancial structures or reorganizations thereof, prices, facilities, appli- 
ances, services, or allowances therefor or of valuations, costs, or ac- 
counting, or practices bearing upon any of the foregoing’’; although 
§ 2(e) of the APA includes these matters. 

The Drafting Committee sought to define ‘‘rule making’’ and ‘‘ad- 
judication’’ so as to distinguish between quasi-legislative and quasi-ju- 
dicial administrative action. The Drafting Committee retains the con- 
cept of ‘‘future effect’’ as descriptive of a legislative-type action. See 
Arizona Grocery Co. v. Atchison, Topeka and Santa Fe Railway Co., 
284 U. S. 370 (1931). But it rejects the concept of a rule of particular 
applicability. 
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The legislative history of the Administrative Procedure Act of 1946 
further supports this position. As introduced, both basic bills—S. 7, 
79th Cong., Ist Sess. and H. R. 1203, 79th Cong., 1st Sess.—defined 
‘rule’? as ‘‘the whole or any part of any agency statement of general 
applicability designed to implement, interpret, or describe law or poli- 
ey or to describe the organization, procedure, or practice require- 
ments of any agency.’’ During the hearings on the bills the Senate 
Committee proposed three significant amendments to this definition to: 


(1) include statements of particular applicability ; 

(2) restrict rules to statements of future effect; and 

(3) inelude the approval or proscription for the future of 
rates, wages, [and those other matters enumerated in 
§ 2(c) of the APA.] 


These amendments were accepted by the House, and later incorporated 
in the final approved draft. During the hearings on the bill, Clyde B. 
Aitchison, Commissioner, Interstate Commerce Commission, perhaps the 
most bitter critic of the bill, observed that the change in the definition to 
make it apply to statements of particular applicability was inconsistent 
with ‘‘the original idea of the Attorney General’s Committee and the 
American Bar Association that ‘rule’ is a legislative matter of general 
applicability, while ‘adjudication’ refers to particular matters.’’ And he 
concluded: ‘‘I think the original instant was better, to let the ‘rule’ 
speak with respect to those matters of general applicability which neces- 
sarily have to be expressed in more or less general terms as a substi- 
tute for the specific will of Congress.’’ Sen. Doc. 248, 79th Cong., 2d 
Sess., p. 124. 

The Drafting Committee considers the distinction drawn in its 
definition between statements of particular and general applicability to 
be consistent with what actually happens in the administrative process 
and to conform with the principles laid down by the Supreme Court. 
In Bi-Metallic Co. v. Colorado, 239 U. 8. 441, at 446 (1915), the Court, 
speaking through Justice Holmes, said: 


“Tt is elementary that the action of an administrative tribunal is 
adjudicatory in character if it is particular and immediate, rather 
than, as in the case of legislation or rule-making action, general 
and future in effect.’’ 


Cf. Londoner v. Denver, 210 U. S. 373 (1908). 

One of the purposes of defining ‘‘rule’’ is to designate statements 
which must be published in the Federal Register. The Drafting Com- 
mittee’s definition follows the Federal Register Act, 44 U.S. C. § 305(a), 
311(a), in which the phrase ‘‘general applicability and legal effect’’ is 
used. The modification conforms with the conceptual difference be- 
tween rule making and adjudication as stated in the Final Report of 
the Attorney General’s Committee on Administrative Procedure. Sen. 
Doe. 8, 77th Cong., 1st Sess., pp. 1-2, 5, and chs. IV, V, and VI. See 
also the Attorney General’s Manual on the Administrative Procedure 
Act 126-127. 
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In view of the limitation of rule making to statements of general 
applicability the Drafting Committee found it necessary to delete from 
the definition the inclusion of rate making, etc. Whether such matters 
will constitute rule making or adjudication under the draft will depend 
upon whether they are (1) of general or particular applicability, and 
(2) of future or past effect. Thus, a determination that an existing 
rate is unlawful or the prescription of a future rate to be charged by a 
named party, will constitute adjudication under the draft, while a 
general rate order of future effect will constitute rule making. 

This change from the APA definition of ‘‘rule’’ and ‘‘rule making”’ 
is suggested in the comments of the Special Committee on Resolution 
2.2(a) and 2.2(c) (SCR 21, 24). The Drafting Committee’s view of 
the impact of this change upon the Resolution Sounding in terms of 
‘‘formal rule making”’ is discussed in the commentary on § 1003(b), 
Briefly, the Drafting Committee believes that the Special Committee 
designated as ‘‘formal rule making’’ those matters of ‘‘ particular appli- 
eability’’ now contained within the APA definition of ‘‘rule making’”’ 
but included in the draft within the definition of ‘‘adjudication’’. 

§ 1001(d)—Agency Orper, ADJUDICATION AND OPINION. This sub- 
section contains no material change from § 2(d) of the APA although 
a definition of ‘‘opinion’’ has been added. 

§ 1001(e)—Agerncy License AND Licensine. This subsection is sub- 
stantially identical with § 2(e) of the APA. 

§ 1001(f)—Acrency Sanction AND Rewier. This subsection con- 
tains no material change from § 2(f) of the APA. 

§ 1001(g)—-Drctsion. This new subsection adds definitions of ‘‘de- 
cision’’ and ‘‘initial decision.’’ 

§ 1001(h)—Agenoy Procreepine anp Action. This subsection makes 
more explicit the content of § 2(g) of the APA. 

§ 1001(i)—Pustic Recorps. This new subsection defines public 
records as ‘‘all matters placed of record in agency proceedings, includ- 
ing docket records, pleadings, evidence, exhibits, reports and actions 
taken therein.”’ 


§ 1002 — Public Information 


In commenting on Resolution 2.1, providing for more adequate 
and effective public information on the administrative process, the 
Special Committee noted (SCR 18) that the basic intent of the APA 
had not been effectuated, to a considerable degree due to the failure of 
certain agencies ‘‘to comply with what appear to be clearly reasonable 
interpretations of the statutory requirements.’’ 

The basic intent of § 3 of the APA was clearly stated by the Senate 
Judiciary Committee in 1946 (Sen. Doc. 248, 79th Cong., 2d Sess. 198) : 


[Section 3] was drawn upon the theory that administrative opera- 
tions and procedures are public property which the general pub- 
lie . . . is entitled to know or have the ready means of knowing with 
definiteness and assurance. 
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The Moss Subcommittee on Government Information, House Com- 
mittee on Government Operations, has investigated thoroughly the avail- 
ability of information from executive departments and agencies. It re- 
cently found that 9 departments and agencies rely upon § 3 of the APA 
as the basis for restricting information, and that some 38 departments, 
agencies, boards and commissions fail to recognize the relevance of that 
section to questions of public information. See H. Rept. No. 2947, 84th 
Cong., 2d Sess. 53-58; Exhibit III, 281-283. 

The misunderstandings of the purpose of § 3 of the APA arise from 
its faulty structure—beginning with exceptions and including further 
exceptions in each subsection—and from its inclusion of undefined 
phrases of key importance, namely: 


requiring secrecy in the public interest ; 

internal management of an agency ; 

required for good cause to be held confidential ; 
persons properly and directly concerned ; and 
matters of official record. 


The draft clarifies the intent of § 3 by introducing the section with 
a statement of its purpose—to provide more adequate and effective in- 
formation for the public—and by transferring all recognized exceptions 
to a final subsection which, among other things, states specifically that 
nothing in the section authorizes withholding of information. The un- 
defined phrases which have been used to restrict information have been 
defined, more definitely stated or eliminated. 

The underlying policy of the draft is that whatever can be disclosed 
to the general public without harm to the national security or without 
interference with the lawful scope of internal agency management should 
be a matter of public information as directed by Resolution 2.1(a), 
2.1(b), and 2.1(c). In commenting on Resolution 2.1(a) and 2.1(b), the 
Special Committee indicated (SCR 18) that much is to be expected of 
the proposed Office of Administrative Procedure and Legal Services, 
recommended in Resolution 3(a) and 3.1 (SCR 36-37), for the imple- 
mentation thereof. The Drafting Committee has left for the Special 
Committee the problem of the role to be given that Office with reference 
to this section. 

Resolution 2.1(d) also sponsors ‘‘developing the Code of Federal 
Regulations in order that it may be made still more useful for public 
information purposes.’’ Although the draft includes reference to the 
CFR, the Drafting Committee believes that effective implementation of 
this resolution requires amendment of the Federal Register Act. The 
Administrative Committee of the Federal Register is authorized to 
codify for the CFR the following (44 U. S. C. § 311 (a)): 


the documents of each agency of the Government which have gen- 
eral applicability and legal effect, which have been issued or pro- 
mulgated by such agency by publication in the Federal Register . . . 
and [such other documents] which are relied upon by the agency 
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as authority for, or are invoked or used in the discharge of, its 
activities or functions, and are in force and effect as to facts arising 
on or after such dates as may be specified by the Committee. 


The Federal Register Act, as amended in 1953, is defective in condition- 
ing publication of the CFR upon prior presidential authorization and 
permitting rather than requiring the publication of annual supplements. 
See 44 U. S. C. § 311(c). The Drafting Committee further believes that 
the Special Committee should consider the role to be given the Office of 
Administrative Procedure with reference to the Administrative Com- 
mittee of the Federal Register. 

The Drafting Committee has learned that the Moss Subcommittee 
on Government Information is currently revising § 3 of the APA as well 
as other statutes cited to it as authorizing the withholding of such in- 
formation as the executive departments and agencies choose to withhold 
and that it plans to have these statutory revisions ready for introduction 
early during the first session of the 85th Congress. The Drafting Com- 
mittee recommends that the Special Committee consider such proposals 
for the revision of § 1002 of Title 5 U. S. C. as may have been prepared 
by that Subcommittee at the time the Special Committee takes final 
action on this section of a revised Act. 

THE INTRODUCTORY CLAUSE OF § 1002 has been revised to state the 
policy of the section, in the language of the preamble to Resolution 2.1, 
“‘to provide more adequate and effective information for the public.’’ To 
the extent that they are retained, the exceptions in the introductory 
elauses of APA § 3 are transferred to subsection (f) and discussed 
thereunder. 

§ 1002(a)—OrcGAnIzaATION, RuLEs, AND Forms. This subsection 
broadens the requirements of the APA § 3(a) by requiring the publica- 
tion of ‘‘all rules’’ rather than merely ‘‘substantive rules adopted as 
authorized by law and statements of general policy or interpretations 
formulated and adopted by the agency for the guidance of the public, 
but not rules addressed to and served upon named persons in accordance 
with law.’’ The scope of the phrase ‘‘all rules’’ is governed by § 1001(c) 
and, accordingly, ‘‘includes the whole or any part of every agency state- 
ment of general applicability and future effect implementing, interpret- 
ing, or declaring law or policy.’’ In view of this definition, the Drafting 
Committee saw no need to retain ‘‘statements of general policy or 
interpretation.’’ It deemed the APA requirement that the rule be 
‘‘formulated and adopted .. . for the guidance of the public’’ as re- 
strictive of the publication desired which would, for example, include 
instructions to subordinate personnel interpreting the laws administered. 
The Drafting Committee regarded ‘‘adopted as authorized by law’’ as 
an unnecessary reference to agency authority to implement statutory 
policy, irrelevant to public information concerning rules. This enlarge- 
ment implements Resolution 2.1(a) for broadening the requirements 
concerning publication of ‘‘rules, statements of policy, interpretations 
and instructions.’’ 
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The introductory clause requires that the agency shall ‘‘separately 
state and promptly publish in the Federal Register for codification in 
the Code of Federal Regulations’’ the listed material. The allusion to 
the CFR acknowledges Resolution 2.1(d), discussed above, but is also 
designed to encourage the agencies to follow the codification system used 
in the CFR in designating material for publication in the Federal Reg- 
ister. The APA required agencies to publish ‘‘currently.’’ The draft 
attempts to make the Federal Register more current by requiring pub- 
lication ‘‘promptly’’ and including ‘‘(4) every amendment, revision, 
and repeal.’’ 

The remainder of the changes in subsection (a) are considered to 
be stylistic. The APA requires publication of 


(1) descriptions of . . . central and field organizations including 
delegations by the agency of final authority . . . and methods 
whereby the public may secure information ... 

(2) statements of the general course and method by which its 
functions are channeled and determined, including the nature 
and requirements of all formal or informal procedures avail- 
able as well as forms and instructions as to the scope and con- 
tents of all papers, reports, or examinations. 


These two clauses have been reorganized and simplified by eliminating 
unnecessary explanatory phrases. For example, the ‘‘general course by 
which its functions are channeled and determined’’ depends upon its 
“organizations including delegations . . . of authority’’; accordingly 
this has been transferred from clause (2) to (1). As the ‘‘methods’’ 
whereby the agency’s functions are ‘‘ determined’’ necessarily includes 
“the nature and requirements of all formal or informal procedures,’’ 
the latter phrase has been omitted. On inspection, the other omissions 
will be seen to be similar. 

The last sentence of § 3(a) provides that no person shall be required 
to resort to organization or procedure not so published. This sentence is 
transferred to subsection (e) which deals with the effect of failure to 
publish as required by this section. 

§ 1002(b)—ALTERNATIVE MetTHops. This subsection is new. It 
provides that an agency may, pursuant to published rule, use an alterna- 
tive method of publishing the information specified in subsection (a), 
i.é., organization, rules, forms, and revisions thereof. The subsection 
implements Resolution 2.1(a) which requires ‘‘providing appropriate 
means for authorizing short form or alternative methods where desir- 
able.’’ The Drafting Committee deemed alternative methods desirable 
“‘when to do so would achieve economy and expedite dissemination of 
information.’’ In commenting on Resolution 2.1(a), the Special Com- 
mittee indicated (SCR 18) that the appropriate means for authorizing 
such alternative methods might best be left to the Office of Administra- 
tive Procedure and Legal Services. The Drafting Committee notes for 
the Special Committee the fact that it has provided merely that the 
alternative method be ‘‘pursuant to a published rule,’’ intending ‘‘a 
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rule published in the Federal Register.’’ The last sentence provides 
that such publication shall be effective only as to those persons who have 
received prior, reasonable, and actual notice thereof. This provision was 
designed to discourage the use of alternative methods of publication and 
to meet the problem presented in Hotch v. United States, 212 F. 2d 280 
(9th Cir. 1954) where publication in the Federal Register was held 
necessary for the effectiveness of a rule even against a person having 
actual notice thereof and when the rule had been issued in the manner 
best calculated to disseminate information to those regulated. 

§ 1002(¢)—OrpERs anD Opinions—This subsection broadens the 
APA by eliminating the exceptions with reference to publication or 
availability of orders or opinions ‘‘required for good cause to be held 
confidential’’ and ‘‘not cited as precedents.’’ All orders and opinions 
must be ‘‘promptly’’ published or made available to the public. The 
draft omits the APA limitation to ‘‘final’’ order as unnecessary in view 
of the definition of ‘‘order’’ and ‘‘opinion’’ in § 1001(d), making both 
relate to ‘‘final disposition’’ by the agency. The enlargement accords 
with Resolution 2.1(b). The APA inclusion of ‘‘and all rules”’ is cov- 
ered by § 1002(a) (2) and (b). 

§ 1002(d)—Pusuic Recorps. This subsection is the counterpart to 
§ 3(c) of the APA which provides that ‘‘save as otherwise required by 
statute, matters of official record’’ should, in accordance with a published 
rule be made available to ‘‘persons properly and directly concerned’’ 
‘*except information held confidential for good cause found.’’ ‘‘ Public 
record’’ is substituted for ‘‘ official record’’ and defined in § 1001(i) as 
‘*all matters placed of record in agency proceedings . . . and actions 
therein.’’ Other sections in the draft require that certain matters be 
‘‘placed of record’’ in the agency proceeding, for example, documents 
submitted to the agency by the independent advisory staff suggested in 
§ 1005(d), petitions for rule making as provided in § 1003(e), and the 
various provisions relating to the record for decision and for review. 
The APA is broadened by deleting the exceptions and by substituting 
‘the public’? for ‘‘persons properly and directly concerned.’’ The 
APA exception for withholding as required by statute is retained in 
subsection (f) (1). 

§ 1002(e)—Errect or Famure to Pusutishe—The APA provides, in 
the last sentence of § 3(a), that no person shall be required to resort to 
organization or procedure not published in accord therewith and implies, 
by parenthetical qualification in (b), that an opinion or order cannot be 
‘*cited as precedent’’ unless either published or made available to public 
inspection. Resolution 2.1(c) requires that ‘‘no agency rule, statement 
of policy or interpretation of statute’’ of general applicability and ‘‘re- 
quired by statute or rule to be published’’ shall be the basis for a sanc- 
tion or a ground of decision unless previously so published. In com- 
pliance with Resolution 2.1(c), the draft enlarges upon the APA by 
specifying that ‘‘no rule, order, opinion or public record’’ which has not 
been made public shall be ‘‘relied upon or cited against any person.” 
As the scope of ‘‘rule’’ is determined by § 1001(c) and includes ‘‘state- 
ment of policy or interpretation of statute’’ of general applicability and 
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future effect, those words are omitted as unnecessary. ‘‘Resort to 
organization or procedure’’ is omitted because necessarily covered by 
procedural rules. 

Resolution 2.1(¢c) further suggests a provision that the failure to 
publish shall ‘‘not preclude the formulation of ad hoe policies or inter- 
pretations arrived at as a result of particular proceedings if clearly 
within and relevant to the issues thereof.’’ Subsection (e) prohibits 
reliance upon or citation of unpublished material. As it presupposes 
the prior existence of such material, the formulation of ad hoe policies 
in a particular proceeding are not precluded. The last proviso in Reso- 
lution 2.1(¢) is effectuated by the requirement in § 1007(a) that ‘‘the 
grounds for any decision shall be within the scope of the issues presented 
on the record.”’ 

§ 1002(f)—-Exemptions. This subsection attempts to prevent the 
perpetuation of present misinterpretations by executive departments 
and agencies of the purpose of § 3 of the APA by stating affirmatively 
that ‘‘nothing in this section authorizes the withholding of information,’’ 
but recognizes that information may be ‘‘ withheld from the public”’ if it 
falls within any of the following four categories: 

(1) Specifically exempt from publication by statute. This category 
continues the exception contained in the introductory phrase of § 3(c) 
of the APA. Many statutes specifically withhold information from the 
public, e.g. 18 U. S. C. § 1905 prohibits disclosure of ‘‘trade secrets, 
processes, operations, style of work, or apparatus, or . . . the identity, 
confidential statistical data, amount or source of any income, profits, 
losses, or expenditures of any person, firm, partnership, corporation, or 
association,’’; 18 U. S. C. § 1906, the identity of bank borrowers; and 
18 U.S. C. § 1904, of information which would affect the value of securi- 
ties. 

The exemption is limited to information ‘‘specifically exempt from 
publication’’ because the executive departments and agencies have in- 
terpreted more general statutes, such as the ‘‘general housekeeping’’ 
authority to execute departments contained in 5 U. S. C. § 22, as 
authorizing the withholding of matters admittedly of official record. 

(2) Required to be kept secret in the protection of the national se- 
curity. This category represents a restriction of the APA exception, in 
the introductory clause, for ‘‘any function of the United States requir- 
ing secrecy in the public interest.’’ As noted above, that exception has 
been constructed to permit withholding information which should be 
made public. 

(3) Submitted in confidence by a person at the request of an agency. 
This category is intended to protect from disclosure to the public only 
those submissions which would not have been made to the agency unless 
the person from whom the information was requested had been assured 
that the submission would be treated as confidential. An example of 
this type of information would be the application for investigation 
which leads an agency such as the FTC to investigate the trade practices 
of a competitor of the informant. Unless the submission relates to a 
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proceeding involving the national security of the United States as pro. 
vided in § 1005(h), only the identity of the person making the submis. 
sion may be withheld from any person affected thereby; nor can it be 
the basis for an agency order. 

(4) The disclosure of which would be a clearly unwarranted inva. 
sion of personal privacy. This category is designed solely to protect 
from public scrutiny such personal and private records as medical ex. 
aminations, marital histories, and similar documents in order to afford 
the individual some privacy as a person. It attempts to grant protection 


parallel to that afforded trade secrets and such matters of corporate 
concern. 


§ 1003 Rule Making 


Introductory clause. The introductory clause of § 4 of the APA 
states two general categories of functions exempt from the requirements 
of that section. Exemptions from rule-making procedures now con- 
tained, in greatly limited form in § 1003(f), aré discussed in detail 
below. The introductory clause of § 1003 states the broad policy on 
which rule-making procedures should be predicated and in accordance 
with the spirit of Resolution 2.2 (SCR 19-24) to encourage rule making 
with the widest possible participation therein by interested persons. 

§ 1003(a)—Noticze. The first sentence of § 4(a) of the APA is 
substantially embodied in § 1003(a), with two differences. First, a re- 
quirement of at least 20 days’ notice for public rule making proceedings 
has been inserted as consistent with the aims of Resolution 2.2, to afford 
opportunity for the widest possible participation by the public in rule 
making. Second, the parenthetical exceptions contained in the present 
statute with respect to rules of particular applicability and effect is 
eliminated as unnecessary in view of the change in the definition of 
‘‘rule’’ contained in § 1001(c). 

§ 1003(a) also eliminates the exemptions contained in the second 
sentence of § 4(a) of the APA. Except with respect to rules requiring 
secrecy in the interest of national security or related to internal agency 
management or agency personnel (as provided in § 1003(f)), these ex- 
ceptions have been eliminated as unnecessarily broad, in conformity with 
Resolution 2.2(b) (CSR 22-23). 

§ 1003(b)—Procepure. Rule-making procedures under § 1003(b) 
remain substantially the same as those under § 4(b) of the APA with 
two major changes therefrom. Under the APA, the agency is required 
to incorporate in all rules adopted ‘‘a concise general statement of 
their basis and purpose. ”? The draft requires the agency, upon request, 


rejecting’”’ “fhe reasons therefor. 
Secondly, the agency is required to afford an opportunity to interested 
parties for the submission of both oral and written evidence, whereas the 
APA assures only the right to submit written evidence, with or without 
opportunity for oral argument. 

The last sentence in § 4(b) of the APA provides that ‘‘ where rules 
are required by statute to be made on the record after opportunity for 
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an agency hearing, the requirements of sections 7 and 8 shall apply in 
place of the provisions of this subsection.’’ The last sentence in the 
draft continues this provision in effect stating the exceptions which re- 
flect modifications from other sections of the APA, contained in the draft 
pursuant to Resolution 2.3(c) and 2.3(a). The requirement that the 
proceedings also be in conformity with § 1003 recognizes that there are 
no ‘‘persons entitled to notice of the hearing’’ other than ‘‘interested 
persons’’ and no ‘“‘parties’’ to a legislative-type hearing and provides, 
by making § 1003(a) applicable, for publication of notice in the Federal 
Register. 

Resolution 2.2(a) sponsors enlarging the applicability of ‘‘ formal 
hearing procedures .. . to all rule-making which any statute hereafter 
enacted shall require to be made after a hearing unless such statute in- 
dicates an intention to prescribe merely a legislative type of hearing.’’ 
Resolution 2.2(c) would make ‘‘applicable to formal rule-making pro- 
ceedings the principle of separation of functions now established by the 
eourts and by Section 5(c) of tne Administrative Procedure Act.’’ And 
Resolution 2.3(c) provides ‘‘that in formal adjudication and formal 
rule-making, where the agency has not presided at the hearing the hear- 
ing officer who has presided shall make and file an initial decision.’’ 
In commenting on the difficulty of dealing with ‘‘formal rule-making 
procedures,’’ the Special Committee noted (SCR 21, 24) a possible 
solution through a change in the definition of rule-making to exclude 
“rate-making and other action .. . required [under the Constitution] 
by a quasi-judicial procedure.’’ (See, e.g., Morgan v. United States, 
298 U. S. 468, 479-481 (1936). 

The Drafting Committee has adopted the proposed change in the 
definition of rule-making in § 1001(c), and believes that the draft is 
accordingly in compliance with the mandates of Resolution 2.2(a), 
2.2(c), 2.3(a), and 2.3(d) which specify extensions to ‘‘formal rule- 
making’’ which the draft makes applicable to ‘‘adjudication.’’ By rea- 
son of their definition of rule-making in § 1001(c), ‘‘adjudication’’ now 
includes rate-making and rule making of particular applicability. 

The intent of the last sentence in § 1003(b) is to preserve the gains 
of the APA with reference to procedures to be followed in ‘‘legislative- 
type’’ rule making in those few situations in which Congress has chosen 
to specify that the rules ‘‘be made on the record after opportunity for 
an agency hearing.’’ In these situations, the draft continues the present 
exception from the separation of functions requirement in § 5(c) of 
the APA and the present provision in § 7(b)(8) that the officer pre- 
siding at the agency hearing need not make an ‘‘initial decision.’’ Pro- 
vision is made for an ‘‘intermediate decision,’’ i.e. a tentative or recom- 
mended decision which which may be prepared or issued by any duly 
authorized or designated official of the agency other than the presiding 
officer conducting such proceeding on the basis of the record made 
therein. A reasonable opportunity must be afforded those persons in- 
terested enough in the proceeding to have filed an appearance at the 
hearing to file exceptions, submit evidence and argument on the inter- 
mediate decision before the promulgation of the rule. 













































































































I. C. C. PRACTITIONERS’ JOURNAL 





§ 1003(d)—Emerecency Ruues. This subsection represents a sig. 
nificant departure from the provisions of the present APA and is based 
on Resolution 2.2(b). This procedure should provide the means for 
avoiding ‘‘delay or expense disproportionate to the public interest,’’ and 
provides a simple method for agency rule-making when normal pro- 
cedures are not feasible in the light of the public health, safety, or wel- 
fare, and the public interest. Under this subsection, rules may be pro- 
mulgated without notice and procedure otherwise required by § 1003(a) 
and (b). Such rules may have effect for 120 days, provided the neces- 
sary findings of an emergency and the reasons therefor are published 
in the Federal Register. Emergency rule cannot be extended unless by 
procedures otherwise required by § 1003 but these procedures may be 
observed before the expiration of the 120 day period. 

§ 1003(e)—Pertitions. In accordance with the spirit of Resolution 
2.2, this subsection represents a substantial expansion and broadening of 
the provisions of § 4(d) of the APA which merely provides that ‘‘every 
agency shall accord any interested person the right to petition for the 
issuance, amendment, or repeal of a rule.’’ 

The first sentence of the § 1003(e) follows the language of § 4(d), 
The second sentence requires an agency promptly to inform a petitioner 
of its failure to act on his petition and its reasons therefor. Under the 
third sentence, related petitions are required to be considered in one rule- 
making proceeding. The final sentence assures complete public informa- 
tion on rule-making petitions by making them matters of public record. 

§ 1003(f)—Exceptions. This subsection implements Resolution 
2.2(b) for broadening public participation in rule making where no 
delay or expense disproportionate to the public interest results. Under 
§ 1003(f), the only exemptions from all requirements for public par- 
ticipation in rule making are those proceedings required to be kept 
secret in the protection of the national security or involving any matter 
relating exclusively to internal agency management or personnel. 

§ 1003(£) would remove the broad exemptions now granted in the 
introductory clause of § 4 of the APA with respect to ‘‘(1) any mili- 
tary, naval or foreign affairs function of the United States or (2) any 
matter relating . . . to public property, loans, grants, benefits, or con- 
tracts’’. These exceptions have been eliminated as unnecessary or un- 
warranted, particularly in view of the important interest which the pub- 
lic has in the proprietary functions of the Federal Government, which 
functions are often exercised in conjunction with other forms of admin- 
istrative regulation or control. 


§ 1004—Adjudication 


§ 1004(a)—Format ApsupicaTion. The draft broadens the scope 
of formal adjudication contained in § 5 of the APA in three major ways: 
it eliminates six exceptions contained in the introductory clause of § 5 in 
favor of a statement of policy requiring that there be a fair determina- 
tion in every case of adjudication. The draft clarifies the circum- 
stances in which formal adjudicatory proceedings are required. 
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As the Special Committee noted (U. 8. C. 64), ‘‘Under existing 
law, it is clear that, wherever an opportunity for hearing is required 
under the Constitution or by statute in the course of agency adjudica- 
tion, the adjudication must be predicated on the record of the hearing.’’ 
This has been made explicit in the draft by substituting the requirement 
that formal adjudication procedures shall be applicable to all ‘‘ proceed- 
ings in which an opportunity for agency hearing is required under the 
Constitution or by statute’’ for the requirement in the APA that such 
procedures shall be applicable in ‘‘every case of adjudication required 
by statute to be determined on the record after opportunity for agency 
hearing.”’ 

The modification in the hearing requirement expressly confirms the 
due process standards protected by law. The elimination of the excep- 
tions recognizes the distinction between hearings or less than statutory 
authority and those of more than statutory authority. The draft applies 
the same standards for ‘‘the fairness of a hearing’’ to that ‘‘necessi- 
tated by the Constitution’’ and one granted by Congress ‘‘as a matter 
of expediency.’’ Wong Yang Sung v. McGrath, 339 U. 8S. 33, at 50 
(1950). This modification corrects the limiting construction of ‘‘re- 
quired by statute’’ urged in the Attorney General’s Manual on the 
APA, at page 41, and rejected in the Swng case, supra at 48-51. The 
draft assumes, as did the Special Committee (SCR 64, fn. at 20), that 
the insertions or omission of ‘‘on the record’’ requirements in the 
various statutory grants of hearings in matters of adjudication are not 
explicit mandates for different levels of procedural safeguards. 

The first sentence of § 1004(a) restates the provisions of § 5(b) (2) 
of the APA for a hearing and decision in conformity with § 7 and § 8 
of the APA which have their counterparts in § 1006 and § 1007 of the 
draft. The second sentence of § 1004(a) recognizes the provisions of 
§ 5(b)(1) of the APA for preliminary (prehearing) settlements and 
the last sentence declares a continuing right during the hearing to seek 
settlement or adjustment or limitation of the issues. The third sentence 
of § 1004(a) provides hearing notice provisions identical to those in 
§5(a) of the APA. 

The pleading provisions of § 5(a) of the APA are significantly 
changed in the fourth sentence of § 1004(a). In compliance with Reso- 
lution 2.3(b), the pleading and practice requirements are required to 
conform ‘‘to the extent practicable with the practice and requirements 
of pleading in the United States district court.’’ The APA requires 
that, where private persons are moving parties, other parties shall give 
prompt notice of issues controverted in fact or law, and in other in- 
stances responsive pleadings may be required by agency rule. This 
provision is omitted as unnecessary in view of United States district 
court practices. The change is intended to develop, within the judicial 
tradition, certainty and reasonable uniformity in pleadings and plead- 
ing practices in formal hearing cases before the agencies. Published 
tules may adjust these procedures to the special needs of particular 
agencies or proceedings so that public understanding of variations not 
practicable will obtain. The draft requires, as does § 5(a) of the APA, 
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that the convenience and necessity of the parties be recognized in fixing 
the times and places of hearings. 

In summary, § 1004(a) embraces all of § 5(a) and (b) of the APA 
with the changes and additions noted above. 

§ 1004(b)—InrormaL ApsupicaTion. § 1004(b) attempts to bal- 
ance the need for fair procedures in adjudication not required to be 
formally effected against the practical fact that informal adjudications 
are so multifarious as to defy precise codification of procedures. The 
Drafting Committee considered the discussion by the Special Commit. 
tee on this problem (SCR 64-65) to be in accord with the permissive 
provisions of § 1004(b). Agencies are permitted by rule to establish 
intra-agency review procedures of subordinate officer’s decisions in cases 
of informal adjudication. If such review procedures are provided, 
§ 1004(b) would require minimum procedural protection: notice, an 
opportunity to submit appropriate evidence, views or arguments, and, 
if requested, a statement of the findings of fact and conclusions of law 
supporting the decision. 

The Drafting Committee recognizes that some cases of adjudication 
involving ‘‘(1) proprietary functions . . . (2) public contracts, and 
(3) determinations based upon inspections, tests or examinations’’ are 
governed by § 1004(a) because that subsection applies to any agency 
hearing ‘‘required under the Constitution.’’ The introductory clause in 
§ 1004(b) is therefore limited to those ‘‘cases of adjudication not coy- 
ered by subsection (a).’’ The enumeration of these categories, de- 
rived from the exceptions contained in § 4 and § 5 of the APA, is not 
intended to be exhaustive. 

Consistent with the spirit of Resolution 2.4(e), the decision of the 
reviewing authority or, if the agency fails to establish an intra-agency 
review procedure, the decision of the subordinate officer is declared sub- 
ject to judicial review. The reasonable expectation is that agencies will 
utilize the suggested review procedure in many areas to afford parties 
and themselves an opportunity to correct errors at the administrative, 
rather than at the judicial, level. 

The subsection has no counterpart in the APA. It should be stated 
that no attempt has been made to correct practices which need change 
in those areas in which established intra-agency review proceedings 
meet the specified minimum standards, e.g. public control appeals. 

§ 1004(c)—Emercency Orpers. This new subsection recognizes the 
existence of statutory authority to issue emergency orders and requires 
that in the exercise of such authority the agency find, and state of 
record, the reasons for finding that the issuance of the order is im- 
peratively necessary for the preservation of public health, safety, or wel- 
fare and that observance of the requirements of the section would be 
contrary to the public interest. In addition, the person against whom 
an emergency order is issued is given the right to request and obtain 
an immediate hearing thereon. 
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§ 1005—Auxiliary Procedural Matters 


§ 1005(a)—InvestieaTions. The first two sentences embody three 
changes from similar provisions in § 6(b) of the APA. The draft clari- 
fies the phrase ‘‘as authorized by law’’ in the first sentence of § 6(b) by 
specifying that the investigatory action must be ‘‘within the jurisdic- 
tion of the agency and the authority conferred by statute.’’ The sec- 
ond variation from § 6(b) of the APA is the express right of a witness 
“to the benefit of counsel,’’ derived in part from § 6(a) of the APA. 
The other provisions of § 6(a) relating to appearance and representa- 
tion is excluded because falling within the purview of Resolution 5 
(SCR 47-56). The third change from the APA is the elimination of 
the authority of an agency to deny for cause the right of a witness in 
certain types of proceedings to secure a copy of the transcript by allow- 
ing only inspection. The draft requires that the witness be permitted 
to retain a copy of his testimony during any investigation. 


The remaining provisions in § 1005(a) are new. Courts are author- 
ized to restrain or compel agency action in compliance with the sub- 
section, with the safeguard against abuse in provisions for assessments 
of costs against any person contesting the jurisdiction of the agency 
frivolously or for the purpose of delay. This provision duplicates 
§ 1009(g) authorizing any court to enjoin ‘‘at any time the conduct of 
any agency proceeding in which the proceeding itself or the action pro- 
posed to be taken therein is clearly beyond the constitutional or statu- 
tory jurisdiction or authority of the agency,’’ which implements Reso- 
lution 2.4(d) (SCR 33-34). § 1005(a) specifies in the first sentence 
the extent to which agency investigations are proper. The latter pro- 
visions declare contrary action to be such an abuse of discretion as to 
constitute a legal wrong subject to judicial control, in accord with the 
spirit of Resolutions 2.4(c), 2.4(d) and 2.4(e). It is expected that the 
court’s judgment can be relied upon to prevent such interference in 
agency investigations as would hamper the lawful and necessary exer- 
cise of investigative powers. 


§ 1005(b)—Suspornas. This subsection substantially embodies the 
provisions of § 6(c) of the APA. Some meaningful differences should 
be noted. Although § 12 of the APA states generally that public and 
private parties have equal rights under that Act, the draft specifically 
provides that both shall have equal rights to subpoenas. The draft omits 
the APA limitation upon the subpoena power to those ‘‘as authorized by 
law,’’ to accommodate for the grant of such authority in § 1006(b) (a) 
to presiding officers in cases of formal adjudication. There is, however, 
no intent to grant any agency an investigative subpoena power which 
it does not now have. The draft contains new safeguards to prevent 
abuse of the general power of subpoena. The present provisions have 
been specified with greater particularity and protection to the individual 
affected. Thus a person subject to subpoena may, before compliance 
therewith and on timely petition, obtain from any court of competent 
jurisdiction a ruling as to the lawfulness of the subpoena. This provi- 
sion is pertinent to the enlarged scope of judicial protection from arbi- 
trary or capricious agency action contemplated in Resolution 2.4(c), 
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2.4(d), and 2.4(e). Court rules would permit the agency to crow. 
petition for compliance with any contested subpoena. 

§ 1005(¢)—SrparaTion oF Functions. Resolution 2.3(a) calls for 
improving the administrative hearing and decision process by ‘‘ maki 
applicable to agency members, in formal adjudication and formal rule. 
making, the principle of separation of functions now established by the 
courts and by Section 5(c) of the Administrative Procedure Act,” 
Resolution 2.2(¢) seeks improvement in the rule-making process, as coy. 
ered by the definition of ‘‘rule-making’’ contained in § 2(c) of the 
APA, by ‘‘making applicable to formal rule-making proceedings the 
principle of separation of functions now established by the courts and 
by Section 5(¢) of the Administrative Procedure Act.’’ 

As stated in the commentary on § 1003(b), the Drafting Commit- 
tee believes that it has effectuated the intent of the Special Committee 
with respect to ‘‘formal rule-making’’ through the adoption of the 
change in definition of ‘‘rule-making’’ suggested by the Special Com- 
mittee comments thereon (SCR 21, 24). 

The first sentence in § 1005(c) continues the provision in § 5(c) 
that no presiding or deciding officer ‘‘shall . . . be responsible to or sub- 
ject to the supervision or direction of any officer, employee, or agent 
engaged in the performance of investigative or prosecuting functions 
for any agency.’’ The second sentence continues from the APA the 
exception from notice and opportunity for all parties to be present ‘‘for 
the disposition of ex parte matters as authorized by law.’’ § 5(c) of 
the APA prohibits the presiding officer from otherwise consulting ‘‘any 
person or party on any fact in issue’’ and prohibits an ‘‘officer, em- 
ployee, or agent engaged in the performance of investigative or prosecut- 
ing functions for the agency in any case’’ from participating or advis- 
ing ‘‘in the decision, reeommended decision, or agency review’’ ‘‘in that 
or a factually related case.’’ § 1005(c) prohibits the ‘‘ presiding or de- 
ciding officer or agency or member of an agency,’’ making the initial 
decision or the agency on review, from consulting ‘‘any person or party 
on any issue of fact or law in the proceeding,’’ but permits agency 
members to consult with other members, to have the aid and advice of 
one or more personal assistants, and the agency to have the assistance 
of an independent advisory staff to assist in review proceedings involv- 
ing matters of formal adjudication. A reviewing court is authorized to 
set aside agency action taken in violation of the subsection. 

The draft incorporates the language and standards contained in 
the 1952 modification of the provisions of the Administrative Procedure 
Act in its application to the Federal Communications Commission with 
respect to the performance by examiners. 47 U.S. C. § 409(¢) (1), (2). 

The Drafting Committee believes that the draft effectuates the true 
intent of Resolution 2.3(a). Resolution 2.2(c) would make the prin- 
ciple of separation of functions applicable to the process of rule-making; 
whereas Resolution 2.3(a) would make such principle ‘‘applicable to 
agency members’’ engaged in the process of rule-making and adjudica- 
tion. A premise in the draft of § 1005(c) is that the intent of Reso- 
lution 2.3(a) is at least as broad as that in 2.2(c) and consequently that 
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the separation of functions should be applied not only ‘‘to agency mem- 
pers’’ but also to the process [of formal adjudication] as stated in 2.2(c). 
It would be anomalous to undertake to insulate agency members but not 
the agency, and logically the insulation should be no less in ‘‘formal 
adjudication’’ than specified for ‘‘formal rule making’’ in 2.2(c). 

Resolution 2.2(¢) and 2.3(a) both refer to ‘‘the principle of separa- 
tion of functions now established by the courts and by Section 5(c)’’; 
although the Special Committee commented (SCR 26) that ‘‘only’’ the 
present § 5(c) provisions are to be applied to agency members. The 
draft gives meaning to the phrase ‘‘now established by the courts’’. The 
traditions and ethics of the judiciary should be emulated in formal 
hearing matters before administrative agencies. Adjudication is in- 
yolved in each forum, and in both eases the rights of the parties to 
impartial decision on the law and facts of record merit recognition and 
protection. The essence of fair adjudication—a determination based on 
the record—is protected with reference to court proceedings by the 
Constitution, by congressional enactments, and by court decisions. Reso- 
lution 2.3(a) for a change from the APA was adopted because § 5(c) 
did not go far enough in that direction. 

Consideration was given to the views and contentions of some that 
an institutional process should be accepted in formal adjudication within 
the administrative process. The Drafting Committee believes that such 
arguments are fundamentally unsound and contrary to elementary prin- 
ciples of fair and impartial decision. The asserted need for the appli- 
cation of so-called expertise in technical and complex agency proceed- 
ings is recognized; the need is fully met by allowing an encouraging, 
as the draft does, that the expert knowledge be exhibited upon the rec- 
ord in public proceedings and thus made known to the interested and 
affected parties. Only in this way can the law safeguard the rights of 
the parties to test, by cross-examination and by rebuttal, the truth and 
probative value of the assertedly expert statements. Secret consulta- 
tions in decisional proceedings undermine the opportunity for ascer- 
taining true facts, and similarly transgress the judicial tradition that 
justice requires the application of the law to the case as made on the 
record. Briefs and memoranda of law publicly filed may be answered 
by interested parties, whereas the secret documents or consultations not 
of record, permitted by the ‘‘institutional decision’’ method, sway the 
adjudicator who cannot know what contrary points might be more 
persuasive. The injustice of consultations in secrecy does not rest, as 
some would imply, upon an assumption that bad motives surround the 
procedure. A staff advisor, a hearing officer, a ‘‘disinterested’’ attorney 
or expert, an agency member, and an agency might variously confer 
about decisional facts and issues of law with a dedicated intent to find 
the most just solution, but human error might, and in many cases surely 
does, occur which the light of public scrutiny would show up. Such 
errors in institutional decisions remain obscured from the test of refu- 
tation—by cross-examination or rebuttal or argument—and are not 
available for judicial review. 
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The objective of Resolution 2.2(c) and 2.3(a) is to invoke judicial 
traditions in formal administrative decisions. This objective is fulfilled 
in the extensively revised language of § 1005(c). The final provision, 
to insure compliance, that actions taken in violation of the subsection 
may be set aside by a reviewing court further implements Resolution 
2.4(c) and 2.4(4). 

§ 1005(d)—InpEPENDENT Apvisory Starr. This is a new subsee. 
tion, derived substantially from the 1952 amendments to the Communi- 
cations Act, 47 U. 8S. C. § 155(e). § 1005(c) permits the agency in its 
decisional and reviewing role to have assistance from an independent 
advisory staff as provided in this subsection. Such exception recognizes 
the practical necessity for permitting agency members assistance in 
order to encourage fully informed adjudication. The summaries and 
memoranda of the independent staff will be useful to the agencies. Fair- 
ness to the parties, as well as carefully drafted papers, will be encour- 
aged by the requirement that the review staff documents shall forthwith 
become matters of record. It is to be noted that § 1005(d) is permissive 
(unlike the provision in the Communications Act), that it may be estab- 
lished by rule, and that its impartial functions shall meet the minimum 
requirements of this subsection. 

§ 1005(e)—EXxPEDITION AND DEn1ats. This subsection substantially 
restates certain provisions of § 6(a) and § 6(d) of the APA to require 
prompt action by agencies upon administrative matters and prompt 
notice of denials of written applications or requests. It adds, con- 
sistently with Resolution 2.4(c) and 2.4(e), a provision that judicial 
review may be invoked to compel unduly delayed agency decisions. 

§ 1005(f)—Deciaratory Orpers. § 5(d) of the APA gave agen- 
cies discretionary authority to issue ‘‘a declaratory order to terminate 
a controversy or remove uncertainty.’’ § 1005(f) makes it mandatory 
upon agencies to provide by rule for such declaratory order proceed- 
ings, ‘‘subject to the provisions of this Act’’, where a participating 
party may be affected by the statutes, rules, or orders within the 
agency’s cognizance. Declaratory orders, or the denial thereof, are 
made subject to judicial review. Experience, under the APA, has shown 
that the agencies have been reluctant to issue declaratory orders. The 
usefulness of such proceedings warrants the mandatory requirement for 
their availability so that a party may not be required always to follow 
at his peril a course of action to the point of precipitating major pro- 
ceedings of possibly grave consequences. The provision is consistent 
with Resolution 2.4(¢) and 2.4(e). It is not intended that formal hear- 
ing procedures under the draft be applicable to all declaratory order 
proceedings. 

§ 1005(¢)—Rieut to Apprar. This subsection retains the third 
sentence of § 6(a) of the APA and gives every interested person a right 
to appear, in connection with any agency function, so far as the orderly 
conduct of public business permits. 

§ 1005(h)—Nationat Security. This subsection recognizes that 
procedural safeguards must at times be accommodated to the demands 
of common defense and national security. Secret proceedings may be 
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justifiable on account of those considerations although public proceed- 
ings would otherwise be required. The subsection does not change those 
principles of law which the courts now recognize, but the agencies are 
required to provide by rule for comparable due process procedures which 
balance fairly the private right and the public interest considerations. 
§ 1005(h) is derived substantially from § 181 of the Atomic Energy 
Act of 1954. 


§ 1006—Hearings 


The preamble to this section states its purpose—to assure due proc- 
ess to all parties to agency hearings governed by § 1004(a). As is 
stated in more detail above in the comment on § 1004(a), this reference 
abandons the existing limitation of the prescribed hearing procedures 
to eases where the adjudication is required by statute to be determined 
“on the record’’, as is now provided by § 5 of the APA. Moreover, 
none of the six exceptions specified in § 5 of the APA is retained. In- 
stead, all adjudication proceedings in which an opportunity for agency 
hearing is required under the Constitution or by statute would now be 
subject to the requirements of § 1006 (see SCR 64). 

§ 1006(a)—Presipine Orricers. This subsection of the draft re- 
arranges and restates the essence of the corresponding § 7(a) of the 
APA. It adds a provision for consideration and decision of affidavits 
of personal bias or disqualification, by a hearing commissioner assigned 
for that purpose, whereas, under the present provision, the agency alone 
is authorized to determine such matters. The proposed subsection also 
adds a provision which would specifically disqualify, Agency whose 
decision is under review. Further, a provision is made whereby, unless 
substantial prejudice would result therefrom, another presiding officer 
may be assigned to continue with a case wherein the original presiding 
officer is disqualified or becomes unavailable because of prolonged ill- 
ness or absence. The subsection contains, in addition, a requirement 
that all evidence, whether written or oral, shall be submitted to, re- 
ceived and considered, by the presiding officer. This sentence is pro- 
posed by the Drafting Committee as a preferable alternative to the 
suggestion that there be added to § 1001 as subsection (j) a definition 
of ‘‘hearing’’ and ‘‘presiding officer.’’ The objective is to forbid a 
practice that has grown up in some agencies whereby the procedural 
requirements of the APA relating to hearings are avoided by exclud- 
ing from the definition of ‘‘hearing’’ those proceedings in which, by 
agency rule, all the evidence is submitted in written form. 

§ 1006(b)—Heartmne Powers. This subsection adds to the power 
of presiding officers now established under § 7(b) of the APA: (1) a 
general authority to issue subpoenas, independent of authorizations to 
the agency; (2) a specific power to permit or require depositions for 
the purpose of discovery or for use as evidence in the proceeding, and 
powers to deal with procedural maneuvers pertinent to the discovery 
process; (3) power to direct the parties to confer for the purpose of 
simplifying the issues and procedures in the case, and to issue orders 
directed to these objectives; (4) power to dispose of motions to dismiss 
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for lack of jurisdiction; (5) power to dispose of motions to amend or 
to dismiss without prejudice and to dispose of applications or other 
pleadings; (6) power to make initial decisions; (7) power to deal with 
improper or indecorous conduct of persons in the presence of the hear. 
ing commissioner; (8) power to take any action that accords with the 
trial procedures in the United States district courts, in addition to 
action consistent with the draft that might have been authorized by 
agency rule. 

These provisions are designed to carry out Resolution 2.3(b) and 
2.3(¢). 

§ 1006(¢)—InTERLOCUTORY APPEALS. This is a new subsection. It 
limits interlocutory appeals to those situations in which the presiding 
officer finds that an appeal would prevent substantial prejudice to any 
party and cases in which the appeal is ordered by the agency upon a 
showing of substantial prejudice after denial of an appeal by the pre 
siding officer. Delays will thus be substantially diminished. 

§ 1006(d)—Evmwencr. This subsection implements Resolution 
2.3(b). It reorganizes and modifies § 7(c) of the APA so as to permit 
parties to elect to submit evidence in oral or documentary form and to 
give the presiding officer, rather than the agency, authority to accept 
evidence in written form where the hearing will be expedited and the 
interests of the parties will not be substantially prejudiced thereby. 
The subsection generally incorporates the direction in Resolution 2.3(b) 
that the rules of evidence and requirements of proof should conform, to 
the extent practicable, to those in civil non-jury cases in the United 
States district courts. The draft provides, however, that in certain types 
of cases, particularly those involving approvals or prescription for the 
future with respect to matters involving estimate and opinion, any re- 
liable and probative evidence shall be received. Although latitude of 
the sort thus specifically provided might be implicit in the phrase ‘‘to the 
extent practicable’’, this provision, in specifically authorizing greater 
latitude than otherwise might be deemed to exist for the reception of 
evidence relative to determinations have a prospective effect on economic 
matters, provides a standard to govern such cases. It would broaden 
considerably the evidence that might be admitted in such cases to in- 
clude material perhaps not admissible under even a liberal application 
of the rules of evidence and requirements of proof prevailing in the 
United States district courts in civil non-jury cases. Such evidence is 
not unlikely to be genuinely helpful in reaching decisions of the sort 
some administrative agencies are required to make in proceedings which 
deal with matters not susceptible to specific proof as existing facts and 
which require determinations that are, in essence, prophetic estimates. 

§ 1006(e)—OrrictaL Notice. This subsection relates to the sub- 
ject matter of the last sentence of § 7(d) of the APA. It limits the 
present provision by providing that agencies may take official notice 
of material facts ‘‘within their specialized knowledge’’ beyond the evi- 
dence appearing in the record only if the fact so noticed is specified in 
the record or brought to the attention of the parties before final decision. 
§ 7(d) of the APA merely requires that any party shall on timely re- 
quest be afforded an opportunity to show the contrary after decision. 
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§ 1007—Decisions and Agency Review 


This section relates principally to the subjects covered by § 8 of the 
APA and sets forth a number of substantive changes designed, in con- 
junction with §§ 1003-1006 of the draft, to carry out the underlying 
purpose of equating, where practicable, administrative procedure, in 
eases of formal adjudication, to the procedures that obtain in civil cases 
tried without a jury in the Federal courts, all in accordance with the 
policies outlined in Resolution 2.3(c) and 2.3(d). 

For purposes of clarity, the subdivisions of § 8 of the APA have 
been rearranged. 

§ 1007(a)—SusmirtTats anpD Decisions. This subsection corre- 
sponds generally to § 8(b) of the APA. It describes the submittals 
that shall be made to the presiding officer (or the agency, if it presides 
at the hearing) and sets forth the nature of the matters which must be 
covered in the initial decision. It guarantees the right of the parties 
to submit proposed findings of fact and conclusions of law together with 
supporting briefs to the presiding officer, and to present oral argu- 
ment before him. It describes in detail the matters which must be 
included in initial decisions by a presiding officer, thus to guarantee 
that each such decision will contain a ruling and a statement of reasons 
therefor on all material issues presented. The subsection also provides 
that such initial decisions shall become a part of the record. 

§ 1007(b)—Recorp For Decisions. This subsection further 
strengthens procedural safeguards by prescribing the content of the 
record for the initial decision by the presiding officer, and proscribing 
the consideration of any other material. This subsection has the effect 
of amending the provisions of § 8(a) of the APA which permit the 
agency to require the entire record to be certified to it for initial deci- 
sion. Under § 1007(b) the agency is deprived of this option. Instead, 
in accord with Resolution 2.3(¢c), the hearing officer who presided 
at the hearing shall (unless this is expressly waived by the parties) make 
and file the initial decision which, in the absence of exceptions and 
agency review, shall become the decision of the agency. 

§ 1007(¢)—Rercorp ror Review By Agency. This subsection is 
directed toward cases in which the agency reviews the decision of the 
hearing officer. It first defines the record on which such review shall be 
based, thereby repairing an omission in the APA. Documents sub- 
mitted to the agency by its independent advisory staff are made a part 
of the record. The subsection limits the scope of agency review with re- 
spect to questions of fact by providing that findings of fact by the pre- 
siding officer shall not be set aside by the agency unless found to be 
“clearly erroneous on the whole record’’. This is an important sub- 
stantive change from § 8(a) of the APA. It is in accord with the policy 
of elevating the status of hearing officers and their decisions and of de- 
priving the agency of power to make an initial decision where it has 
not presided at the hearing. 

The Drafting Committee believes that the language of § 1007(c) 
earries out the policy expressed in Resolution 2.3(d). The phrase ‘‘evi- 
dentiary fact’’ mentioned in that Resolution was not employed because 
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the Drafting Committee was strongly of the opinion that, in view of 
the usual interpretations of this phrase, its inclusion would render mean. = fo 
ingless the approved restrictions on agency review of fact issues. The previ 
language proposed carries out the policy of requiring that weight to be of § § 
given to factual findings of a character which the presiding officer should — 
be in the better position to decide as the result of having presided at 7" 


. catior 
the hearing. 1008 ( 


§ 1008—Licensing prote 


The subject of licensing is of sufficient importance to warrant more om 
detailed treatment than is now provided in § 9(b) of the APA. The ~ 
draft, therefore, treats licensing under a separate section. 

§ 1008(a)—-ProcreEpiIna. This subsection follows in substance the 
provisions of the first sentence of § 9(b) of the APA with respect to 
the general procedure for licensing. It provides that the licensing — 
proceeding shall conform to procedure set forth in the draft, unless bigui 
otherwise required by law. of th 


§ 1008(b)—Terms anp Conprtions. This subsection is based on | ti- 
Conclusion A of the Special Committee (SCR 63) and is intended to eg 
provide a general rule of law for situations in which licensing terms, con- ede 
ditions, or requirements are proposed by an agency. As provided in the diser 
draft, such terms, conditions, or requirements would only be valid if oon. 
reasonably necessary to effectuate the purposes, scope, or stated terms 
of the statute pursuant to which the license is issued or required. prec] 

§ 1008(¢)—ReEvocaTion, SUSPENSION, AND MopiFricaTion. This sub- limit 
section generally follows the provisions of the second sentence of § 9(b) | ™P¢ 
of the APA, except that procedural protections afforded by the present empt 
Act have been strengthened in accordance with Conclusion D of the eertic 
Special Committee (SCR 65-66). Whereas the APA permits with- unde 
drawal, suspension, revocation, or annulment of a license in cases of | °™P* 
willfulness or those involving the public health, interest, or safety, the | “°° 
draft permits revocation, suspension, or annulment of a license only after 
notice but without opportunity to comply with the law in cases of willful § 10 
violation. Revocation proceedings may be instituted without notice or the 
opportunity for compliance if the licensee has been guilty of willful § °@® 
violation or if the public health, safety, or welfare imperatively requires § °°" 
emergency action. Only in such cases may the license be summarily - 
suspended during the pendency of revocation proceedings which must be | °° 
promptly instituted and determined upon the request of any interested (1) 


person. has: 

This subsection also contains a new requirement with respect to § “Ci 
modification or limitation of an outstanding license. Under its pro § '™ 
visions, no such modification or limitation would be valid unless made in the 
accordance with the procedural requirements applicable to license revoca- 9 ‘dU 
tion, suspension, or annulment. rests 

§ 1008(d)—Renewau. This subsection generally follows the pro- for 
visions of the third sentence of § 9(b) of the APA with certain addi- § '* 
tional safeguards for the licensee who seeks a renewal of his license for, Con 
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or for a former licensee who seeks a new license for the conduct of, a 
previously licensed activity of a continuing nature. The third sentence 
of § 9(b) of the APA provides that, where the licensee of an activity of 
a continuing nature makes timely application for a renewal thereof or 
for a new license, the former license shall not expire ‘‘until such appli- 
eation shall have been finally determined by the agency.’’ Under § 
1008(d) of the draft, however, the licensee is afforded the additional 
protection of not having his license lapse during the time permitted for 
taking an appeal to the courts from an agency order denying his appli- 
eation or limiting the terms of the new license. 


§ 1009—Judicial Review 


The exceptions in § 10(1) of the APA of action ‘‘committed to 
agency discretion’’ has been omitted. This exception created an am- 
biguity concerning the power of the reviewing court in § 10(e) (B) (1) 
of the APA to set aside agency action found to be ‘‘an abuse of discre- 
tion.’? The APA legislative history discloses an intention to provide 
review for abuse of discretion. The exception for ‘‘agency discretion’’ 
was omitted to make clear the availability of review both for ‘‘abuse of 
diseretion’’ and for the new ‘“‘clearly unwarranted exercise of discre- 
tion.’’ Sen. Doc. 248, p. 230. 

The exception in § 10(2) of the APA for cases in which ‘‘statutes 
preclude judicial review’’ has been transplanted to § 1009(b) and 
limited to statutes ‘‘hereinafter enacted.’’ The object is to furnish 
impetus to a review of existing statutory exemptions. One such ex- 
emption, at least, was enacted as early as 1917 and Congress has recently 
criticized the inequitable administrative adjudication of claims there- 
under as being ‘‘tortured and unnecessarily restrictive.’’ Such ex- 
emptions require re-examination in the light of administrative law 
developments in the intervening 40 years. 

§ 1009(a)—ReviewaBLe Acts. This subsection is a relocation of 
§10(c) of the APA. The second sentence has been modified to include 
“the failure of any agency to comply with any provision of this Act’’ 
among matters made subject to review upon review of the final agency 
action. 

§ 1009(b)—Stanpine To SEEK Review. This subsection is a re- 
vision of § 10(a) of the APA. There are several significant omissions : 
(1) The phrase ‘‘suffering any legal wrong’’ has been eliminated. This 
has been construed to mean a wrong recognized by statute or judicial 
decision, and therefore does not enlarge the otherwise available judicial 
remedies; (2) The words ‘‘adversely affected or aggrieved . . . within 
the meaning of any relevant statute’’ have also been dropped. These 
require the remedy to be created by some other statute and are unduly 
restrictive. But § 10(c) of the APA made reviewable agency action 
“for which there is no other adequate remedy’’, thus expressing an in- 
tention to enlarge availability of judicial review, an intention also ex- 
pressed in the legislative history of the APA by various members of 
Congress. But the choice of the inept language of § 10(a), now omitted 
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as described above, led courts to view § 10(a) as merely declaratory of 
existing judicial relief. Hence, if it is desired to enlarge judicial relief 
it is necessary to delete the limiting phrases and this has been done jp 
the revision. Judicial relief is, however, limited by the necessity, under 
§ 1009(f), of proving some sort of unlawful or arbitrary conduct or 
conduct in excess of jurisdiction or the like 

The unqualified words, ‘‘adversely affected or aggrieved” in 
§ 1009(b) are designed to do away with the ‘‘standing to sue’’ doctrine 
(ef. Associated Industries v. Ickes, 134 F. 2d 694, 705 (2d Cir. 1948)), 
which, for example, precluded a low bidder from complaining of an 
award to the high bidder though a Circuit Court of Appeals found the 
award ‘‘was surrounded by a pervasive and most offensive odor of skull- 
duggery’’. Fulton Iron Co. v. Larson, 171 F. 2d 994 (D. C. Cir. 1948), 
For a recent case, which has twice evoked criticisms by the Congress, see 
Heyer Products Co. v. United States, 140 F. Supp. 409 (Ct. Cls. 1956), 
The change is not intended to affect Massachusetts v. Mellon, 262 U. §. 
447 (1923), for Government cannot be effective if the attenuated in- 
terest of a taxpayer is permitted to thwart the will of Congress. But 
Congress itself is interested that effect be given to its will. When Con- 
gress lays down the law or policy, the grant of ‘‘standing to sue’’ will 
enable a plaintiff to help Congress to accomplish its declared policy that 
administrative authority be ‘‘judicially confined’’, and, as Judge Mad- 
den recently said, in dissenting in the Heyer Products case, cited supra, 
at 417, it ‘would be good for public morals.’’ Note that review is still 
limited by the need of showing unlawful or arbitrary action and the like 
under § 1009(c). 

§ 1009(c)—Form or Action. This subsection, although related to 
§ 10(b) of the APA, is in large part new. The first sentence is intended 
to permit one who is sued by an administrative agency, criminally or 
civilly, to contest the validity of the agency action, i.e., to maintain that 
the action is in excess of constitutional or statutory jurisdiction, though 
he neglected earlier to raise the issue before the agency or could do so 
in then pending administrative proceedings. This departs from § 10(b) 
The Drafting Committee believes that no one should be jailed, for ex- 
ample, under an unconstitutional statute because he failed earlier to 
raise the point before the agency. The ‘‘petition for review’’ is intended 
to provide a uniform and simple form of remedy, supplanting all tech- 
nical or ‘‘special statutory review proceedings.’’ It will make available 
relief formerly sought under mandamus and which, roughly speaking, 
but for the District of Columbia, is now unavailable in the District 
Courts. The same effect is intended with respect to relief akin to the 
writ of prohibition and other extraordinary writs. 

The provision for suit against the agency, its members, or repre- 
sentatives is designed, first, to remove doubt whether the United States 
has consented to suit for purposes of the remedy afforded and, second, 
to permit local suit against the regional head of the Treasury Depart- 
ment or Post Office, for example, rather than to require the litigant to 
sue the Department head in Washington. There has been considerable 











It 











si see DECEMBER, 1956 299 





litigation on the power to do so, and the provision will lighten the 
burdens of one who seeks relief from regional agency action. 

§ 1009(d)—InrerIm Rewer. This subsection corresponds to 
§ 10(d) of the APA. However, the postponement by the agency of the 
effective date of its action is conditioned upon a showing of ‘‘irrepar- 
able injury’’ rather than the APA finding ‘‘that justice so requires’’. 
The corresponding judicial postponement in clause (2) removes the pro- 
viso ‘‘upon such conditions as may be required,’’ and provides for judi- 
cial postponement though application ‘‘ previously shall have been made 
to or denied by any agency.’’ The remaining changes are stylistic. 

§ 1009(e)—-Recorp on Review. This subsection is new and speci- 
fies the nature of the record on review in the formal hearings governed 
by § 1006 and § 1007. Nothing in the subsection prevents the parties 
from limiting the record by stipulation. In all other cases, trial will be 
de novo. 

§ 1009(f)—Dercision on Review. This subsection largely follows 
§ 10(e) of the APA. It provides expressly for affirmance and enforce- 
ment in the absence of error. The changes for the most part are stylistic. 
But relief from ‘‘abuse of discretion’’ is enlarged, as required by Reso- 
lution 2.4(¢), to include ‘‘clearly unwarranted exercise of discretion’’ ; 
and the ‘‘substantial evidence’’ test is replaced, accord with the mandate 
in Resolution 2.4(a), by the ‘‘clearly erroneous’’ test employed by the 
Court of Appeals in reviewing decisions of fact by the District Courts 
in non-jury cases. This test can be applied by the reviewing courts 
without substituting judicial for agency judgment. 

The last sentence is designed, in accord with Resolution 2.4(b), 
to insure that statutory interpretations by an agency be subject to full 
judicial review and that a court shall not be bound to accept an agency 
interpretation of a statute merely because ‘‘it has warrant in the record 
and a reasonable basis in law,’’ replacing the rule of N. L. R. B. v. 
Hearst Publications, 322 U. S. 111 (1944). But the administrative in- 
terpretation will remain persuasive. Norwegian Nitrogen Products Co. 
v. United States, 288 U. S. 294 (1933). 

§ 1009(g¢)—Procrepines In Excess or JurIspicTIoN. This new sub- 
section implements Resolution 2.4(d) and is intended to set at rest 
doubts surrounding the question whether the administrative remedy 
must be exhausted before challenging the statutory or constitutional 
jurisdiction of an agency in the courts. The trend has been away from 
Myers v. Bethlehem Shipbuilding Corp., 303 U. 8. 426, 436 (1938), to 
permit an immediate challenge to the administrative jurisdiction. See 
Eccles v. Peoples Bank, 333 U. S. 426, 436 (1948); United States v. 
0’Donovan, 178 F. 2d 876, 880 (7th Cir. 1939) ; Dragna v. Landon, 209 
F. 2d 26, 28 (9th Cir. 1953) ; Wettre v. Hague, 168 F. 2d 825, 826 (1sjt 
Cir. 1948). 


§ 1010—Limitations of Authority 


This section constitutes a major expansion of § 9(a) of the APA. 
It specifically enunciates certain limitations of authority of the agencies, 
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most of which should be inherent characteristics of a body exercising 
adjudicatory functions. 

§ 1010(a)—Avrnority. The first section of this subsection consti. 
tutes a revision of § 9(a) of the APA. Specific limitations of the auth. 
ority to impose sanctions are enunciated in § 1010(b). In view of the 
provisions of that subsection, it is only necessary that the first sentence 
of § 1010(a) be made applicable to the issuance of rules and orders, 
This sentence is applicable to all rules and orders, and not merely to 
those which an agency may deem to be ‘‘substantive’’. 

The second sentence articulates a salutary general standard to 
govern judicial review of administrative action. 

§ 1010(b)—Sanoctions. The first clause of this subsection supports 
and supplements § 1002 and § 1003 by providing that no sanction shail 
be imposed against any person, except through the process of adjudica- 
tion for failure to comply with any agency implementation of law or 
declaration of policy which has not been reduced to a rule. In accordance 
with the injunction in the proviso to Resolution 2.1(c), the phrase 
‘‘except through the process of adjudication’’ has been inserted to assure 
that it shall not preclude the formulation of ad hoc policies or interpre- 
tations clearing within and relevant to the issues of particular proceed- 
ings. 
The second clause of this subsection provides that no sanction 
shall be ‘‘imposed against any person for failure to comply with any 
rule or order except within the meaning of the plain, certain and un- 
ambiguous terms thereof.’’ See Sen. Doc. 248, p. 74; Accardi v. Shaugh- 
nessy, 347 U. S. 260, 267 (1954) and Hearst Radio, Inc. v. F. C. C., 167 
F. 2d 225, 226-227 (D. C. cir. 1948). This clause is designed to impel 
the formulation of rules and orders in clear terms and to prevent an 
agency from stretching a rule or order beyond its plain meaning. 

§ 1010(c)—Pusuiciry. This subsection, in effect, authorizes a re- 
viewing court to treat agency publicity inconsistent with the adjudica- 
tory character and function of the agency as prejudicial error. The 
issuance of necessary notices and decisions is, of course, not affected by 
this subsection. It is designed to prevent the partisan use of publicity 
by an agency which tends to discredit or disparage any person or firm 
under investigation or a party to an agency proceeding. 


§ 1011—General Provisions 


This section duplicates § 12 of the APA, with minor stylistic 
changes and certain additional provisions in subsection (a). 

§ 1011(a)—ConstrucTion aNp Errect. This subsection adds a 
grant of power, comparable to that in § 12 of the APA to every agency 
of all authority necessary to comply with the requirements of this 
chapter, to the courts to enable them to carry out the provisions of this 
Act. The provision that ‘‘no subsequent legislation shall be held to 
supersede or modify the provisions of this chapter except to the extent 
that such legislation shall do so expressly’? has been modified by the 
addition of the phrase ‘‘as amendment to this section.’’ This addition 
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is designed to afford easy access to a compilation of all subsequent 
legislation which supersedes or modifies any provision of the Act. The 
last sentence states the canons for statutory construction of the af- 
frmative requirements and prohibitions of the draft and exemptions 
therefrom. 

§ 1011(b)—SeparaBiity. This subsection duplicates the third 
sentence of § 12 of the APA. 

§ 1011(¢)—Errective Date. The draft proposes that the Act be- 
come effective on the 180th day after the date of its enactment but that 
procedural requirements not be mandatory as to any agency proceeding 
initiated prior to the effective date. 















Office of Administrative Procedure to be 
Established in Department of Justice 


Attorney General Herbert Brownell, Jr., announced on December 
4, 1956, that a government-wide Office of Administrative Procedure will 
be established in the Department of Justice. At the same time he an. 
nounced that Mr. J. Smith Henley has been selected as the director of 
the new office. 

Creation of an Office of Administrative Procedure was recom- 
mended in the report released in March 1955 by the Conference on 
Administrative Procedure called by the President and more recently by 
the Commission on Organization of the Executive Branch of the Gov- 
ernment (Hoover Commission). 

Duties of the office will include study of the adequacy of existing 
procedures in the federal agencies for determining the rights, duties, 
and privileges of persons having business before the agencies. From 
these studies, the office will attempt to assist the agencies in the formu- 
lation of rules and in the improvement of administrative procedures. 
Other duties will include the initiation of cooperation between agencies 
and their respective bars in developing and adopting, as far as practi- 
eable, uniform rules of practice and procedure. 

Operation of the office will be on an experimental basis for an 
initial period while experience indicates the extent of its usefulness. 
If expectations are fulfilled, appropriate provision will later be embodied 
in legislation and proposed for enactment by the Congress. It is felt 
that it is necessary through temporary arrangements to develop ex- 
perience, thus laying the groundwork for later legislation since the office, 
while similar in some of its aspects to the Administrative Office of the 
Courts, has no precedent in the executive branch of the Federal Gov- 
ernment. The powers of the new office will be advisory only. 

In making the announcement of his action, Mr. Brownell stated: 

**It is the purpose of the office we are establishing today to develop 
through cooperative efforts the support of the federal agencies and the 
bar for the greater improvement of administrative procedures.’’ 

An advisory group composed of representatives of the Attorney 
General and of the agencies and the bar was consulted before adminis- 
trative action to establish the office was taken by the Attorney General. 

The advisory group consists of representatives of such agencies as 
the Interstate Commerce Commission, the National Labor Relations 
Board, the Federal Communications Commission, the Department of 
Agriculture, the Department of the Interior, the Civil Service Commis- 
sion, and members of the bar. 

As Director of the office, Mr. Henley will be assisted by a small 
staff. He will carry out his duties as directed by the Attorney General. 

Judge E. Barrett Prettyman of the Court of Appeals, District of 
Columbia Circuit, was among those who supported Mr. Henley’s appoint- 
ment. The advisory group was consulted in connection with the selection 
of a director. 


—x2— 
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Mr. Henley was born in St. Joe, Arkansas, May 18, 1917, received 
bis LL.B. degree at the University of Arkansas in 1941. He spent 
approximately thirteen years in the private practice of law at Harrison, 
Arkansas. He was a referee in bankruptcy for the Western District of 
Arkansas from 1944 to 1945, and was city attorney of Harrison, Arkan- 
sas from 1944 through 1947. 

He taught mathematics and social sciences in the Arkansas public 
schools for three and one-half years. On June 21, 1954, he became 
Assistant General Counsel for the Federal Communications Commission 
and served in that capacity until December 5, 1955, when he became 
associate general counsel. He had supervision over the revision of Part 
1 of the Commission’s rules on practice and procedure. 











Association of I. C. C. Practitioners Takes Mail 
Ballot on New Legislation Proposed by American 
Bar Association 


A letter was sent to the entire membership of the Association of 
I. C. C. Practitioners on December 7, 1956, attaching a proposed resolu- 
tion in opposition to the legislation prepared and sponsored by the 
American Bar Association. A postal card was enclosed for reply. 
Copy of the letter and proposed resolution is printed below: 


December 7, 1956 
Dear Member : 


At a special meeting in Washington, D. C. on November 3 and 4, 
1955, the Association unanimously adopted a resolution and report 
expressing strong opposition to the administrative code proposed by the 
Task Force of the Hoover Commission on Legal Services and Procedure. 
The resolution and report were circulated to the membership as Section 
II of the November, 1955, edition of the Practitioners’ Journal. The 
report pointed out in detail the adverse effects of the proposed code upon 
the work of the Interstate Commerce Commission and upon those who 
practice before it. 

In the coming session of Congress legislative proposals similar to 
those advocated by the Task Force will be presented with the endorse- 
ment of the American Bar Association. The A. B. A. resolutions con- 
taining these proposals appeared in the ICC Practitioners’ Journal for 
February, 1956, Section I, at pages 440-446. The legislation proposed 
by the American Bar Association is opposed by its own Public Utility 
Law Section, which consists of those whose principal practice is before 
the agencies which would be most seriously affected. 

In order that the views of this Association may be presented to the 
appropriate Congressional committees, our Executive Committee has 
decided to take a letter ballot on a resolution, copy of which is enclosed, 
reaffirming the position taken at the special meeting in November, 1955, 
and advocating continued opposition to the Task Force proposals and to 
all similar proposals, including those of the A. B. A. 

Enclosed is a post card on which you are requested to indicate your 
approval or disapproval of the resolution proposed by the Association 
of I. C. C. Practitioners. 

Please check the post card as indicated and drop it in the mail. 
Your prompt attention will be appreciated as time is short. 


Very truly yours, 


Sarah F. McDonough 


Executive Secretary 
ST/m 





As of December 31, 1956, 2,399 members voted in favor of the pro- 
posed Resolution of the I. C. C. Practitioners’ Association. Therefore, 
93.6% voted affirmatively. 
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ASSOCIATION OF I. C. C. PRACTITIONERS 


Proposed Resolution 
of 
u- On November 3 and 4, 1955, a special meeting of the Association of 


he Interstate Commerce Commission Practitioners was held at Washington, 
D. C. attended by nearly 300 members representing all of the 20 chap- 
ters of the Association in the United States to review the proposed ad- 
ministrative code recommended by the Task Force on Legal Services 
and Procedure of the Commission on Organization of the Executive 
Branch of the Government. A report entitled ‘‘Impact of Proposed 


4, Administrative Code Upon Interstate Commerce Commission, Its Prac- 
rt tice and Its Practitioners,’’ prepared by a special committee of 100 mem- 
he bers of the Association, was presented at the meeting as a basis for dis- 
re, cussion. After two days of intensive discussion, a resolution was unani- 
on mously adopted approving the report of the special committee; and 
he directing that the views of the Association be presented to Congress. 
on The resolution pointed out that the proposed administrative code 
ho would seriously impair the ability of the Interstate Commerce Commis- 
sion to discharge its responsibilities under the Interstate Commerce Act 
to and related statutes and greatly increase the time and expense involved 
se- in Commission proceedings. Specifically it was pointed out that the 
mn- proposed code would unduly restrict the discretion and authority of the 
‘or Commission ; impose judicialized procedures and technical rules of evi- 
ed dence and proof in proceedings before it; subject it to increased con- 
ity trol by the courts at all stages of the administrative process, thereby 
re encouraging the use of dilatory tactics and involving the courts in policy 
determinations which should properly be made by the Commission; iso- 
he late its members from effective consultation with the technical staff; 
1as transfer the power to make final factual decisions to a large corps of 
ed, hearing officers over whom the Commission would have no control, mak- 
05, ing uniformity of regulatory policy impossible of attainment; and de- 
to prive the Commission of authority over the qualifications and discipline 
of those who practice before it. 
yur At its midyear meeting in 1956 the House of Delegates of the Ameri- 
ion can Bar Association adopted a number of resolutions prepared by its 
Special Committee on Legal Services and Procedure calling for the enact- 
ail. ment of legislation embodying many features of the Task Force pro- 


posals. The American Bar Association resolutions propose enactment 
of a new code of federal administrative procedure similar to that pro- 
posed by the Task Force (Resolution 2); establishment of an office of 
Legal Services and Procedure in the executive branch of the govern- 
ment which would have complete control over hearing officers (Resolu- 
tion 3) ; establishment of specialized administrative courts which would 
take over socalled ‘‘adjudicatory functions’’ of administrative agencies 
os such as the jurisdiction of the Interstate Commerce Commission under 
vind the Clayton Act (Resolution 4); and enactment of legislation which 

: would greatly reduce the control of administrative agencies, such as the 
Interstate Commerce Commission, over those who practice before them 
and severely restrict practice by non-lawyers before such agencies 


(Resolution 5). 











I. C. C. PRACTITIONERS’ JOURNAL 





Committees of the American Bar Association are now engaged in 
drafting specific legislation for introduction in the next Congress to 
carry out the objectives stated in the aforesaid resolutions. In addition, 
and as an integral part of the program for drastic revision of the 
administrative process, the American Bar Association is also seeking the 
establishment of Congressional committees on administrative procedure 
and practice which would assume the jurisdiction over procedure and 
practice before the Interstate Commerce Commission which now prop- 
erly resides, along with the responsibility for substantive law affecting 
the agency, in the Committees on Interstate and Foreign Commerce in 
the Senate and House of Representatives, respectively. 


Now, Therefore, Be It 


Resolved That this Association reaffirms the position taken at the 
special meeting on November 4 and 5, 1955, in opposition to the recom- 
mendations of the Task Force on Legal Services and Procedure of the 
Commission on Organization of the Executive Branch of the Government 
and to all legislation embodying those or similar recommendations. 


Resolved Further That this Association believes that the recom- 
mendations embodied in the aforesaid Resolutions 2, 3, 4 and 5 of the 
American Bar Association insofar as they are applicable to the Inter. 
state Commerce Commission would be inimical to the orderly and effect- 
ive accomplishment of the Commission’s regulatory responsibility, and 
the Association is opposed to all legislation which would carry those 
recommendations into effect. 


Resolved Further That this Association favors retention of existing 
jurisdiction over procedure and practice before the Interstate Com- 
merce Commission by the Committees on Interstate and Foreign Com- 
merce in the Senate and House of Representatives, respectively, and is 
opposed to the establishment of committees on administrative procedure 
and practice in the United States Congress, which would divide the 
committee responsibility for the adjectival and substantive law applica- 
ble to regulatory agencies. 


Resolved Further That officers and appropriate committees of this 
Association be directed to appear before the appropriate committees of 
Congress for the purpose of presenting the views of this Association in 
accordance with the foregoing resolution. 


December 7, 1956 

















The Special Problem of Inter-Agency 
Competition in Transport 


By Duprey F. Peerum * 


Introduction 


The present program of regulation of transportation in the United 
States developed from the premise that the firms which supplied trans- 
port services were natural monopolies. This meant that overall compe- 
tition among these firms was an inadequate safeguard of the interests of 
poth the transport companies and their customers. Regulation was de- 
signed to protect the consumer against exploitation by the monopolies 
and to protect the suppliers of the services against ruinous competition. 

This theory of regulation was given its most complete expression in 
the Interstate Commerce Act by the passage of the Transportation Act 
of 1920. Subsequent extensions of this legislation and the ideas em- 
bodied in it, from railroads to other agencies of transport, have been 
based on the assumption that a uniform pattern of regulation should 
be applied to all modes, and that the uniform pattern should be the one 
that was developed for the railroads. 

In the meantime, however, the structure of transport has become 
totally different from anything that existed at the end of World War I. 
Land transport is no longer a homogeneous industry in any respect. In 
fact, it cannot even be classified as an industry. Instead, it is a group 
of industries composed of agencies such as railroads, water carriers, air- 
lines, pipe-lines and automotive vehicles. The only significant thing that 
these means of transport have in common is that they offer facilities for 
the movement of goods and persons. 

The agencies are not distinct merely in their technical features. 
They have very different economic characteristics. They supply many 
different kinds of services, some directly competitive, some reasonably 
substitutable, and some exclusive to the particular agency. They offer 
these services under widely different technical conditions and frequently 
under very different market conditions. The consequence is that the sup- 
pliers of transport services manifest diverse economic characteristics 
with regard to costs, supply of services and facilities, and organizational 
structure. 

Although the theory of current regulatory policy is based on the 
assumption of monopoly, competition in the field of transportation has 
become so pervasive that none of the agencies can now be considered 
monopolies so far as the consumer or buyer of the services is concerned. 
Alternative services are so readily available over such a wide range that 
the various modes of transport are literally waging a competitive strug- 
gle for existence. Exploitation, at least of the market as a whole, does 
not seem to be in prospect now nor for some time to come. The prob- 





.* The author is Professor of Economics, University of California, Los Angeles, 
California. 
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lem of public control today is much more that of developing policies ownel 
that will give competitive forces a wide latitude in order to bring about lation 
an economical transport system than it is to impose restrictions for the limita 
purpose of protecting consumers. amon; 
This statement of the current problem, however, merely poses the remal 
question of the bases upon which public policy designed to give more T 
effective recognition to competitive forces shall be formulated. Because last q 
of the differing economic structures of the various agencies, competitive trans] 
forces may operate in different ways within the different modes. They of dif 
may also be different among the agencies from what they are within range 
them. In other words, regulation has to deal with competition among five § 
the firms of each particular agency, and competition for traffic among the e 
the agencies. The latter gives rise to the problem of inter-agency not s' 
competition. non-r 
The Problem of Inter-Agency Competition if 

The division or allocation of traffic among the firms or enterprises in a 
seeking to move goods or people is not merely a question of whether been | 
traffic moves via firm A or firm B; it is also a question of whether it ] 
moves by rail, by motor carrier, or by some other agency. Whether the terist 
continued existence of a particular firm or the rendering of some par- lems 
ticular service by it is a matter of public interest may depend upon the comp 
mode of transport to which the firm belongs. The necessity for the con- gener 
tinued existence of the various modes or types of transport agencies, have 
however, is a matter of vital public concern. These modes have their the « 
specific functions in our transport system and none of them ean be Cer 
dispensed with if public interest is to be served. | 
If the objective of an economical and adequate transport system is of de 
pre-supposed, then the share of the traffic which should go to each of the posse 
modes depends upon the relative efficiencies with which they can pro- trans 
vide transport services. This statement would probably be given uni- free 
verse accord. That the means for putting the idea into practice, how- the v 
ever, are far from universally agreed upon is evidenced by the contro- fune' 
versy over the Cabinet Committee Report and over the legislation based avoid 
upon it. In other words, to subscribe to the principles of competition is of de 
one thing; to agree on what those principles are and on the appropriate acter 
public policies to give effect to them are very different matters. In the pure 
field of transport, the bases of disagreement arise from a number of lation 
different sources of which the economic complexities are primary. emt 
Competition in transportation today raises three major questions agen: 

for public policy. These are: (1) why is there a problem of competi- : 
tion in transportation? (2) Why is there a problem of inter-agency polie 
competition? (3) What is the problem of interagency competition? ere 
The problem which competition in transport poses today emerged The 
from the two distinct factors of historical development and structural char} 
characteristics of the agencies. Historically it arose with the develop- more 
ment of the railroads because of the monopoly situations which their eco- The 
nomic characteristics created. The alternatives for public policy were for t 





public regulation of enterprises that were natural monopolies, or public by tl 
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ownership. The choice which was made was private ownership and regu- 
lation. Regulation was necessary to protect consumers and to impose 
limitations on competition among railroads because overall competition 
among natural monopolies quickly becomes ruinous. This situation 
remains today so far as railroads alone are concerned. 

The change that has taken place in competition in transport in the 
last quarter of a century is the result of the change in the structure of 
transport as a whole. Transport services are now supplied by a number 
of different agencies that give consumers alternative choices over a wide 
range. Even more important, however, is the fact that three out of the 
five significant modes of transport, namely, air, water and motor, have 
the economic characteristics of highly competitive industries. They are 
not subject to ruinous competition any more than the general run of 
non-regulated enterprises. The idea, however, that ruinous competition 
is a necessary accompaniment of competition among firms of any form 
of transport for hire still persists. The consequence of this is regulation 
in a common pattern that would probably not have emerged had it not 
been for the development of rail transport. 

It is because all of the agencies with their varied economic charac- 
teristics exist contemporaneously that transport exhibits unique prob- 
lems of competition. No matter what policies are adopted, the role of 
competition in transport is different from what it is for industry in 
general. Transport services are supplied by agencies, some of which 
have the cost characteristics of public utilities and some of which have 
the cost characteristics of highly competitive industries. It is the 
emergence of the latter that has created the new and different situation. 

The problem of inter-agency competition arises from the necessity 
of developing policy with regard to price competition among agencies 
possessing strikingly different economic characteristics. Competition in 
transport cannot be subsumed under the heading of either completely 
free competition or of natural monoply. The policies to be applied to 
the various agencies must give recognition to the peculiar problems and 
functions of each, and also to the fact that where competition is un- 
avoidable, regulation designed for monopoly is an unsatisfactory means 
of dealing with whatever problems may arise. Where monopoly char- 
acteristics obtain because of the economic structure of the enterprises, 
purely competitive rules are inadequate. Problems of inter-agency regu- 
lation arise because in regulating transport, public policy must be con- 
cerned with the conditions which affect the price relationships among the 
agencies when it exercises control over the prices of one or more of them. 

The special problem of inter-agency competition with which public 
policy must deal is that of establishing the basis for price competition, 
or rate-making for traffic which may be moved by more than one agency. 
The importance of this problem lies in the fact that the rates, which are 
charged for the movement of traffic for which the carriers of two or 
more agencies may compete, will determine who will haul the traffic. 
The problem of public policy in regulating the rates which are offered 
for this traffic is to establish rates which will induce traffic to be moved 
by the most economical means. If all the agencies fell into the category 
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of industries with highly competitive economic structures, the minimum 
price which any of the competitors could afford to charge for any service 
would be close to the average cost of performing it. In other words, 
differential pricing would not produce difficult problems. It is because 
the railroads are not highly competitive in their economic structures 
that these problems of differential pricing do arise in the field of trang. 
port. The extent to which such pricing should be permitted as a means 
of securing traffic which might also be moved by other agencies is the 
special problem of inter-agency competition. 


Costs and Prices in Transport 


Resolution of the problems created by the rise of extensive inter- 
agency competition may be achieved in various ways. It is assumed 
here that it is to be accomplished by the retention of private enterprise 
in the different modes of transport. That being the case, the issue is 
that of ascertaining the economic criteria for appropriate relative prices 
for substitute transport services. This is really the familiar problem of 
rationing. There are different ways of effectuating this, but it should 
be emphasized that this is the function par excellence of the pricing 
system. 

The most precise formulation of the forces at work and the way in 
which they operate in the pricing system is given in the economist’s 
model of perfect competition. Insofar as men try to act in an economi- 
cal way, they endeavor to utilize their resources (economic goods and 
services) in accordance with competitive principles. As a result, they 
seek to remove, as much as possible, the obstacles to the free play of 
competitive forces. Under the play of competition, price inducements 
draw productive resources into those activities that are most attractive 
price-wise and persuade them to leave those that are less so. The process 
of shifting which constantly takes place leads to an allocation of eco- 
nomic resources among the various possible uses such that the resources 
receive the the prices that are necessary to attract them to those uses 
but no more. This means that the resources are being put to the use 
they are most capable of fulfilling; that is, they are being used in the 
most efficient manner. 

Under competition, or to the extent that competition is effective, 
cost of production equals price. The equality of costs and prices under 
competition means two things. It means that costs for a competitive 
firm on the average equal the prices it receives for its products. It 
means also that marginal cost equals price. Marginal cost is the addi- 
tional cost incurred in producing an additional unit of output. If 
price will more than cover this marginal cost, then it is economical and 
in the public interest to have this additional output. What is more, 
under competition producers will have to provide this additional output 
if they wish to survive. 

The simple and direct relationships of costs to prices under perfect 
competition are complicated in the real world by two significant factors. 
One of these relates to the variability of costs with changing rates of 
output, and the other relates to the traceability of costs to specific units 
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of output. Neither of these factors, however, alters the principle that 
firms should produce, or be allowed to produce, if prices cover the addi- 
tional costs attributable to additional output. 

Variable costs are those that change directly with output, increasing 
as total output increases and decreasing as total output diminishes. Pro- 
duction should not be undertaken unless the prices which the product 
is expected to bring will cover the variable costs incurred in produc- 
ing it. But if the prospective prices will cover the variable costs then 
the goods or services should be forthcoming. 

Fixed costs, in contrast, are those costs which for a given period of 
time or a given rate of output, do not vary with that output. That is, 
they do not change in total as output is increased or decreased. Being 
independent of the output they do not affect the price of the output and 
should not be taken into consideration when the decision is being made 
on how much to produce. This decision should be independent of the 
fixed costs and production should be undertaken if the product can be 
disposed of at a price which will more than cover the variable costs. 
Otherwise economic resources are not being used efficiently. 

Costs must also be considered from the standpoint of their trace- 
ability to output. Some costs cannot be traced directly to output. To 
put it another way, responsibility for the incurring of some costs cannot 
be placed directly and individually on the resulting products. These 
costs are what economists call joint and common costs. When such 
costs are incurred they will have to be recovered on whatever basis the 
market will permit. The directly traceable costs will set the minimum 
for each of the resulting products and each should be sold at that price 
if nothing more can be obtained. 

If all costs were directly and immediately related to each unit of 
output, prices (in the absence of artificial restrictions) would always 
equal both marginal and average costs. It is the complications of fixed 
and joint costs, however, that make this impossible and therefore give 
rise to what is known as differential pricing (frequently called discrimi- 
natory pricing). The greater the importance of fixed and joint costs in 
any particular industry, the greater is the economic basis for differential 
pricing in that industry. 

From the standpoint of economics, any attempt to limit or elimi- 
nate differential pricing which is designed to increase (or has the effect 
of increasing) the use of economic resources is against public interest. 
Given the investment, or the technical necessities of a plant, prices for 
particular products or services that are below average costs are eco- 
nomically sound so long as they cover the costs that would not be in- 
curred if such production did not take place. This assumes, of course, 
that the firm is better off at these prices than at any others that it 
could get for these services. That is, it assumes that the prices are 
market-oriented and are not quoted purely for predatory purposes. 

The economic basis for differential pricing in the industries that 
comprise the field of modern transport ranges between two extremes. 
Railroads fall into that limited category of industries know as natural 
monopolies. The cost structure of firms in this grouping is such that 
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a considerably smaller proportion of total costs are variable with out. 
put than in other industries. As a consequence, the difference between 
costs which should be considered when minimum railroads rates are 
being established and the total costs which the traffic as a whole must 
cover is much greater than it is for an industry whose fixed costs are 
relatively small. In other words, the range for differential pricing in 
railroads is relatively large. The spread between the so-called ‘‘ave 
cost’’ (or fully-allocated cost as it is frequently called) and the ‘‘ego. 
nomic’’ costs which provide the basis for economical pricing is much 
greater than for industry in general. As a consequence, the economic 
basis for differential pricing is much more pronounced. Average cost 
is never an economical basis for price-making if fixed costs are present 
(and it has no meaning for joint costs). The greater the significance 
of the fixed cost the less is the basis for using average or fully allo- 
cated costs as the basis for minimum or maximum prices. 

At the other extreme of the transport field is the motor carrier. The 
costs which are directly traceable to output, and are variable with it, 
constitute the overwhelming proportion of motor carrier costs. The 
spread between average costs and the ‘‘economic’’ costs which rational 
pricing must consider is very small. The basis for differential pricing 
is there, but only to a very limited extent,—even less than for the gen- 
eral area of manufacturing for example. Motor transport exhibits the 
conditions of competition in almost classical simplicity. In fact, if there 
had been no railroad transport, one may hazard the guess that such 
regulation as might have developed for transportation, would have com- 
prehended only such protections as were deemed necessary for consumers 
receiving services from an industry operating in a completely competi- 
tive framework. 


The Economic Basis of Inter-Agency Competition 


If traffic is to be shared by the different agencies of transport ac- 
cording to their relative efficiencies for moving that traffic, then the ap- 
portioning of it must be made upon the basis of relative costs. Eeo- 
nomical transport means that the agency which can move the traffic at 
the lowest cost should be allowed to take the traffic if it wishes to do so. 
The costs which are the decisive ones in this connection are those that 
will be incurred if the traffic is taken and will not be incurred if it is 
refused. There is no difference ‘‘in principle’’ with regard to the costs 
which each agency should consider. All of the different modes of trans- 
port have costs which are independent of the volume of traffic they haul, 
and all have costs which vary with it. In other words, all of them can 
engage, economically, in differential pricing. 

As has been pointed out already, differences in the cost structures 
of the various modes of transport are such as to make differential pricing 
of much greater significance for rail transport than it is for motor trans- 
port. Public policy which fails to give recognition to this fact is denying 
the public use of the most economical type of transport. It is always in 
the interest of the economy to use the cheapest means for achieving @ 
given objective. This is a cardinal principle of economics. Minimum 
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rates, that attract traffic which increases the net revenue of the carrier 
that can get it, are in the public interest and are a necessary part of 
public policy which relies on competition. These rates are also a neces- 
sary part of public policy which aims at the most efficient utilization of 
economic resources. The fact that the minimum rates may be based on 
costs which are below ‘‘average’’ is not a relevant consideration. The 
important question is: Will the net revenue of the firm be increased by 
obtaining the traffic? 

Rate-making on the above principles may be hard on some com- 
petitors. That, however, is the essence of competition. The purpose of 
public policy in an area where pervasive competition prevails, is to 
preserve competition, not to sustain competitors. The competition must 
be fair, but fair competition has meaning only as it enables enterprises 
to succeed by the sale of their products to consumers who have alterna- 
tive choices. This does not recognize survival by preying upon or 
devouring rivals, but it does make survival depend upon the ability to 
attract customers by superior service or lower prices, or both, in open 
market with rivals. The protection of competition demands the pre- 
vention of predatory pricing. When a seller is worse off by selling a 
product or service than he would be if he did not sell it, and knowingly 
does this to get business from a competitor, then he is engaged in preda- 
tory pricing. It is this sort of behavior in transport that the regulation 
of inter-agency competition should seek to prevent,—and no other. 

It is frequently urged that differential pricing by a carrier, with 
regard either to commodities or to places, results in prejudicial treat- 
ment to those commodities or places which are not accorded the lower 
rates. The fact is, however, that when this differential charging is the 
result of competition it is because the carrier which grants the differ- 
ential rates does so in order to get the traffic. If the carrier is not per- 
mitted to do this, the traffic will move by the carrier of another agency 
and so will get the benefits of the lower rates in any case. Thus, no mat- 
ter what restrictions are placed upon the carrier which tries to get the 
traffic by economical differential pricing, it is not possible to protect the 
commodities or the communities against such charges. The only bene- 
ficiary of the policy which prevents carriers from engaging in this dif- 
ferential pricing is the carrier which is protected against losing the busi- 
ness to its more competent rival. 

The problem of inter-agency competition and the economic basis of 
rate policy for such competition is not the result of private ownership 
of railroads; nor is it related to the problem of competition among rail- 
roads. It is independent of both. Even though the railroads were 
owned and operated as a single national system, thereby eliminating any 
intra-agency competition among the railroads, the inter-agency problem 
would remain precisely the same as it is now. The cost structure of 
railroad transport would not be affected and the basis for economical 
differential pricing would still be the same. The argument, therefore, of 
some people that, if policies for inter-agency pricing are to be developed 
on the basis of free and unhampered price competition, they should be 
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extended throughout all the agencies on an intra-agency basis, is quite 
spurious. It is simply unrelated to the inter-agency problem. The 
policy for intra-agency competition in service and pricing should be 
dealt with on an individual agency basis. 


Conclusion 


The objective of the transportation policy of this country, as stated 
by the Federal government, is to provide an adequate transport system 
at the lowest possible cost. The economic basis for achieving this is to 
permit and encourage traffic to move by the means which can haul it the 
most efficiently. The measure of efficiency for this purpose is the rela. 
tive cost of haulage, the carrier which can afford to move the traffic at 
the lowest relative cost being the most efficient one. The costs which are 
relevant in this case are the ‘‘economic’’ costs. That is, they are those 
which will be incurred if traffic is taken and will not be there if the 
traffic is not taken. It is these costs which should set the minimum 
rates for any of the agencies. Any other basis for the allocation of 
traffic will impair the economic efficiency of the transport system of 
the country. 
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A TRIBUTE TO OTIS L. MOHUNDRO 
By R. GranviuLeE Curry 


An extraordinary public servant has just retired from the Inter- 
state Commerce Commission after 38 years in government service. He is 
Otis L. Mohundro, affectionately known as Mo. 

As a senior hearing examiner, as an author of works on I. C. C. 
administration, as the holder of a number of college degrees, his record 
is impressive. But there is far more than this to be considered in view- 
ing the services of this man who is so generally regarded as a living 
embodiment of the best traditions, purposes, and ideals of the Inter- 
state Commerce Commission. 

His special talents were first made apparent in his work as an 
examiner in Commissioner Woodlock’s office, and later in Commissioner 
Mahaffie’s office. Commissioners, members of the Commission’s staff, 
practitioners before the Commission, and representatives of govern- 
mental and private interests found in this unassuming, modest, and 
keenly intelligent person one to whom they could turn for advice and 
assistance. This was particularly true as to proper procedure to follow 
and as to the appropriate officials to consult. He was a storehouse of 
information. He was genuinely interested in the persons themselves as 
well as their problems. He had the human touch, the faculty for expert 
and sympathetic guidance, the ability to soften the blows of adverse 
action, and the resourcefulness to be constructively helpful. Yet he was 
highly conscious of the great responsibilities and duties resting upon 
him and was inflexible in reaching decisions on the record before him. 
He was careful not to disclose any information that would not be proper 
under the judicial process. 

He did not try to dictate or dominate. And woe to the one who 
sought to bully this quiet but fearless Kentuckian. 

His helpfulness was not confined to any class or type. It was im- 
material whether the person was of high or low estate, prominent or 
obscure. There was an absence of stuffiness, of pose, or of indifference. 
As examples of his helpfulness, many will remember how he gave direct 
assistance in the successful fight some years ago against a legislative 
plan to reorganize the Commission and endanger its independence. They 
will remember the valiant aid he gave when certain examiners were 
unjustly threatened with loss of their jobs under a mistaken view of 
the Administrative Procedure Act. They know that he was ever ready 
to defend the Commission as an institution which he revered and in 
which he had abiding faith. His sage advice was instrumental in 
saving the Commission in many instances from having to consider un- 
necessary litigation. 

The Association of Interstate Commerce Commission Practitioners 
owes this distinguished public servant a debt of gratitude. He had a 
remarkable understanding of the problems of the Association from its 
beginning and its capacity for usefulness to the Commission and its bar. 

Examiner Mohundro, it is reasonable to say, stood as a beacon 
symbolizing the spirit of the Commission. He helped others to see and 
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understand the hard work done by kindly, decent, intelligent, and fair. 
minded persons endeavoring to serve the public interest. He gave re. 
newed faith in the government process. He added to the great respect 
which the public has for the Interstate Commerce Commission, a glow 
of affection similar to that of a loyal alumnus for a great university, 
His example will be long remembered. 





December 3, 1956 


Mrs. S. F. McDonough, Executive Secretary 
Association of I. C. C. Practitioners 

Rm. 1112 I. C. C. Building 

Washington 25, D. C. 


Dear Mrs. McDonough : 


I cannot let the notice of Examiner Otis L. Mohundro’s retirement 
pass by without a word of appreciation. 

Few know as I do to what extent the enviable reputation of the 
I. C. C. in our nation is attributable to Mohundro’s integrity, his loy- 
alty, his hard work and his love for his work. He has made a notable 
contribution toward making the Commission what we all know it to be, 
the finest organization of its kind in our land. 

His host of friends will join me in wishing him Godspeed as he 
converts himself from Examiner to gentleman farmer. 


Sincerely, 
Wrisur LaRoer, Jr. 
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LIFE’S RECORDS CLOSED 


By Epwarp H. DreGroor, Jr. 
Chairman, Memorials Committee 


Arlo P. Foskett, Swift and Company, General Transportation Dept., 
Union Stock Yards, Chicago 9, Illinois. 


Robert W. Fyfe, A. T. M., Standard Oil Co., 910 South Michigan Ave., 
Chicago, Illinois, (10-8-56) 


Leo P. Kitchen, Attorney-at-law, 713 Professional Building, Jacksonville 
2, Florida, (10-9-56) 


J. C. Murray, Commerce Counsel, 108 South Seott Street, Little Rock, 
Arkansas, (9-22-56) 


E. L. Peterson, Dir. of Traffic, Minneapolis Traffic Ass’n, 164 Grain 
Exchange Bldg., Minneapolis 15, Minnesota. (12-3-56) 


R. J. Ross, Dir. of Traffic, Continental Baking Company, Seventh Floor, 
International Bldg., 630 Fifth Ave., New York 20, N. Y. (11-9-56) 


Merle D. Snyder, T. M., Breezewood, Pennsylvania. (7-22-56) 


Paul Somers, Attorney-at-Law, 40 Exchange Place, New York 5, N. Y. 
(11-6-56) 


F. Russell White, T. M., Aetna Plywood & Veneer Co., 1731 Elston 


Avenue, Chicago 22, Illinois. (10-11-56) 











Rail Transportation 


By Joun F. Doneuan, Editor 





FORMAL MATTERS 
Ex Parte 206 


The Commission further amended its order of November 15, 1956 
providing that evidence which is adduced at the Kansas City hearing 
commencing on November 26, 1956 shall constitute a part of the record 
on the petition of the Southern Railroads for a 7% increase. Request 
for cross-examination of witnesses at the January 7, 1957 hearing must 
reach the witness or his attorney on or before December 31, 1956 and the 
Commission should be notified of such request promptly. 





Iron Ore From Eastern Ports to CFA Points 


On October 23 the I. C. C. released its report on further hearing in 
I&S Docket 6074, involving proposed reduced rail rates on imported 
iron ore from Philadelphia, New York, Baltimore and Boston to desti- 


nations in the Wheeling, W. Va., and Steubenville and Youngstown, 


Ohio steel producing areas. 

In substance the Commission found that schedules filed to become 
effective on February 9, 1953 for transportation of the commodity from 
Philadelphia and New York to the areas described are just and reason- 
able. Schedules filed to become effective on the same date and on Octo- 
ber 21, 1954 from Boston, Mass. to destinations in the Youngstown 
area and other similar proposed rates from Baltimore, Md., were not 
found to be just and reasonable and cancellation was ordered. 

The effect of the decision is that it will permit the rates from Phila- 
delphia to remain on the same level as those from Baltimore to the three 
destination points. It also permits the establishment of the same rate 
from New York to the Youngstown area, leaving the rate from Boston 
to the latter area on a higher level. 

The I. C. C. announced on October 26 that upon consideration of 
the record and the fact that certain respondents have instituted judicial 
action seeking review of the Commission’s report on further hearing, 
the effective date of its order is being extended from October 29 to De 
cember 29, 1956. 





Steel Pipe—East to Southwest 


In the proposed report of Examiner Otto A. Hanson in Docket 
31860, released by the Commission on October 31, it is recommended that 
the Commission find that all-rail rates on iron or steel pipe, from points 
in western trunkline, official and southern territories to points in the 
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Southwest are not shown to be just and reasonable. The rates under 
investigation were recommended to be cancelled and Fourth Section 
applications denied. 





Equalization of Rates at North Atlantic Ports 


By order dated October 18 the I. C. C. has assigned I&S Docket 
6615, involving schedules proposing in some instances reductions in class 
and commodity rates on traffic between central territory and North At- 
lantic Ports in order to equalize such rates with present rates between 
central territory and South Atlantic Ports, for hearing on February 
18 and April 16, 1957 in Washington before I. C. C. Examiner Marion 
L. Boat. 

The order in addition to setting forth certain specific procedures 
ealeulated to expedite disposition of the proceeding, announced that any 
person not a party to the proceeding who has an interest and desires to 
become a party shall notify the Secretary of the I. C. C. of such inten- 
tion on or before December 3, 1956. 





Southern - Official Territory Divisions 


The I. C. C. has scheduled Docket 32055, Lowisville & Nashville 
Railroad Co. et al. v. Akron, Canton & Youngstown Railroad Co., in- 
volving a dispute of divisions on borderline traffic between Southern 
and Official territories, for hearing on December 11, 9.30 a. m., in Wash- 
ington, before Examiner McCloud. 





FINANCE 
Chesapeake & Ohio - Washington Old Dominion Acquisition 


Division 4 of the I. C. C. announced on November 5 that on Novem- 
ber 2 it had approved the application filed by the Chesapeake & Ohio in 
F. D. 19382, requesting authority to acquire control of the Washington 
& Old Dominion Railroad through ownership of its capital stock. The 
C&O was also authorized to issue 6,870 shares of $25-par-value common 
stock in exchange for 350 shares of W&OD capital stock. 





Toledo, Peoria G Western Control 


On November 9 the I. C. C. released the proposed report of Ex- 
aminer Paul C. Albus in F. D. 18991 (also covering F. D. 19086) in 
which it is recommended that the Commission find, subject to conditions 
for the protection of railway employees and the maintenance of existing 
routes and channels of trade, that acquisition of control of the Toledo, 
Peoria & Western by the Santa Fe and the Pennsylvania will be con- 
sistent with the public interest. The Examiner further recommended 
that the application of The Minneapolis & St. Louis Railway Company 
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for authority to acquire sole control of the TP&W be dismissed, partially 
predicated on his finding that there existed no firm contract between 
this carrier and the TP&W under which the sale could be consummated 
in the event the joint application of the Santa Fe and the Pennsylvania 
for equal control was denied by the Commission. 





MISCELLANEOUS 
Freight Car Per Diem Rate Increase 


On November 8, 1956 the General Committee of the AAR’s Oper. 
ating-Transportation Division recommended to the AAR Board of Di- 
rectors that the freight car per diem rate be increased to $2.75 in lien 
of the current rate of $2.40. It is understood that on November 15 the 
AAR Board approved the recommendation and directed that letter 
ballots calling for a vote on the increase be circulated to all subscribers 
of Section 5a Agreement No. 7. 





Safety Appliance Acts Violations 


The Commission announced on November 9, 1956 that during the 
month of October 1956, 10 railroads paid total fines of $4,200 plus costs, 
on 42 counts of violation of the Safety Appliance Acts. The 42 counts 
were based upon 2 inoperative couplers, 12 inefficient hand brakes, 1 
insecure safety-railing, 4 insecure ladders, 4 cut-out air brakes, 10 inse- 
cure running boards, 3 insecure handholds, 1 insecure sill-step, 1 draw- 
bar of incorrect height, and 4 trains operated with less than the required 
percentage of air. Three railroads paid total fines of $500 on 6 counts 
of violation of the Hours of Service Law, and a total fine of $2,000 was 
imposed upon 3 railroads on 50 counts of violation of the Accident 
Reports Act. 





Railroad Radio Service Proposed Rules 


The Federal Communications Commission has caused to be pub- 
lished in the Friday, November 16th issue of the Federal Register a 
notice of intention to promulgate rules looking toward amendment of 
Section 16.351(a) of Part 16 of its rules governing railroad radio service 
to provide for the eligibility in such service of Railway Express Agency, 
Ine., wholly owned by railroad common carriers. The FCC also pro- 
poses to amend the same section to preclude a possible interpretation 
that it includes persons other than railroad common carriers. 

In addition, it proposes to amend Section 16.352(b), governing the 
scope of communications permissible to stations in the railroad radio 
service, to provide for communications in connection with the operation 
of land motor vehicles engaged in the pickup, delivery, or transfer be- 
tween stations of property shipped, continued in, or destined for ship- 
ment by railroad common carriers. As presently written, Section 16.352 
(b) provides only for communications in connection with the operation 
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of railroad rolling stock (such as end-to-end, fixed point-to-train, and 
train-to-train), yard and terminal operations and railroad operation and 
maintenance. It further proposes to delete the special protection af- 
forded specific frequencies reserved primarily for point-to-train com- 
munications in main line operation, since railroad operating experience 
has demonstrated that this protection is unnecessary. 





Leo H. Pou Resigns 


The I. C. C. announced that its Associate General Counsel, Leo H. 
Pou has resigned after 17 years with the Commission, effective Novem- 
ber 30. Mr. Pou will accept the position as General Solicitor of the 
Gulf Mobile and Ohio Railroad at Mobile, Alabama. 





Habermeyer Appointed To Railroad Retirement Board 


President Eisenhower has appointed Howard William Habermeyer 
to be the public member and Chairman of the Railroad Retirement 
Board. Prior to his appointment Mr. Habermeyer was the Director of 
the Board’s Bureau of Wage and Service Records. 
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0. REGULATION 
02. Federal Regulation 


02.2 Interstate and Foreign Commerce 
02.22 Interstate Traffic via Interstate Route 


02.22 Assuming a movement between two points in Wyo. over an 
interstate route through S. Dak., the entire movement from point of origin 
to ultimate destination is interstate in character, and not just the movement 
through S. Dak. MOC-115485, Harvey Wakefield Cont. Car. App., 10-5-56, 
Div. 1. 


02.22 The shortest highway distances between Wing and Winona, 
Minn., on the one hand, and numerous points in Minn. within 150 mi. there- 
of, on the other, would be in part over Wis. Highways. Accordingly, such 
operation shall be authorized. MO-115462, Mississippi Docks, Inc., Cont. 
Car. App., .... M. C. C. ...., 10-16-56, Div. 1. 


02.25 International Movement 


02.25 Although the Commission may require the defendants to cease 
and desist from participating in rates found unlawful insofar as such rates 
apply to transportation within the U. S., it has no jurisdiction to prescribe 
such rates between a point in Canada and points in the U. S., 179 I. C. C. 
139, 140. No. 31629, Consolidated Mining & Smelting Co. of Canada, Ltd., 
et al. v. New York C. R. Co., .... I. C. C. ...., 10-26-56, Div. 2. 


04. Exempt Operations 


04.0 Agricultural 
04.00 Scope 


04.00 Although no authority is now required to transport ordinary 
livestock and hay, so long as no nonexempt commodities are transported for 
compensation in the same vehicle at the same time, it appears that applicant 
at times will transport ordinary livestock or hay along with such other com- 
modities in the manner indicated, and appropriate authority therefor is re- 
quired and will be granted herein. MC-789138, Sub. 1, L. J. Johannsen 
Ext.—Irregular Routes, ...., M. C. C. ...., 10-22-56, Div. 1. 


04.5 Terminal Area Operations 


4.51 Rail 


04.51 The purchase by one carrier for switching purposes of a line 
abandoned by another at a point already served by the former has been held 
not to require approval of the Commission. 282 1.C.C.1. F. D. 19118, 
Delaware, L. & W. R. Co., Abandonment, 10-25-56, Div. 4. 


1. PROCEDURE 
11. Proceedings 


11.9 Limitation of Reparation Actions 
11.94 Toll of Statute 


11.94 The formal complaint must make reference to the informal com- 
plaint for identification purposes. Otherwise, the complaint will be regarded 
a8 abandoned and a formal complaint will not be considered. General Prac- 
tice Rule 25(f). Complaint dismissed. No. 31939, Guy F. Atkinson Co. v. 
Atchison T. & S. F. Ry. Co., .... I. C. C. ...., 11-5-56. Div. 2. 
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13. Pleading 
13.7 Amendments 


18.72 At Hearing 


13.72 The Commission is not bound by any restriction or amendment 
agreed upon by parties at hearing which achieves results inconsistent with 
public interest and practicable and effective regulation. Compare 53 
M. C. C. 255 and 47 M. C. C. 723. MC-797387, Sub 8, Southwestern 
tation Co., Inc., Ext.—Oolo., .... M.C. C. ...., 10-5-56, Div. 1. 


15. Parties 


15.1 Proper Parties 
15.16 Protestants 


15.16 While an appearance should not be entered by a person who js 
present at a hearing only as a witness, an official of one of the opposing car- 
riers, even though that party is otherwise represented by counsel, may be 
permitted to enter an appearance if he has a bona fide intention actively to 
represent his company as cocounsel in the proceeding. MO-94265, Sub 44, 
Bonney Motor Express, Inc., Ext.—vVa., .... M. C. C. ...., 10-8-56, Div. 1. 


15.2 Joinder, Substitution or Severance 


15.2 Pursuant to order dated June 18, 1956, merger was consummated 
on July 31, 1956. Since merger is now complete, substitution of the sur- 
viving corporation as applicant will be allowed. MO-84868, Sub 32, Orange 

ion Co., Inc., (now Pacific Intermountain Express Co.) Ext.— 
Oregon, .... M.C.C. ...., 10-17-56, Div. 1. 


16. Proof 


16.2 Burden of Proof 
16.20 Generally 


16.20 Burden is upon complainants to establish by competent evidence 
the material allegations of complaint; and they are not relieved of this bur- 
den by failure of certain defendants to submit sworn testimony or refusal of 
certain others to admit or deny the allegations of the complaint. MO-C-1844, 
The Central R. Co. of N. J. v. Bedway Trucking Co., .... M. C. C. ...., 
10-3-56, Div. 1. 


16.22 Applications 


16.22 Burden is upon applicant affirmatively to meet statutory re 
quirement of fitness; and this it has failed to do. MO-115188, Avondale 
Trucking Co., Inc. Com. Car. App., 10-5-56, Div. 1. 


16.28 I & S Proceedings 


16.28 In proceedings of this nature, burden of proving that a proposed 
rate is just and reasonable is upon proponent carrier. I & S M-8010, Paints, 


.—-Sweetwater, Tex. to Kansas City, Mo., .... M. C. C. ...., 10-24-56, 
Div. 2. 
To Same Dffect: 
I & S M-7966, Glassware—Mich. to Marion, Ind., .... M. C. C. ..-» 


10-23-56, Div. 2. 


16.23 Burden of proof rests upon respondent to show that the pro- 
posed rate is just and reasonable. An essential element in determination 
of reasonableness of reduced rates is whether they would be reasonably con- 
pensatory. I & S M-7984, Paint—Kankakee, Ill., to Cleveland, Ohio, ....; 
M. C. C. ...., 10-5-56, Div. 2. 
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16.5 Testimony 





16.52 Verified Statements 


16.52 Rule 50 is designed to preserve at least the minimum require- 
ments of basic rules of evidence. Statements which fail to comply 
nent therewith may not be considered. While there is no affirmative declaration 
with in affidavit of president of proponent carrier that the affilant had personal 

53 knowledge of the facts stated, possession of such knowledge is implicit in 
iil position which he holds. I & S M-8168, Pallets, Platforms, or Skids to 
Waynesburg, Ohio, .... M. C. C. ...., 10-29-56, Div. 2. 


16.6 Documents 


16.66 Voluminous Evidence Rule 


16.66 The Commission accepts in evidence abstracts of original ship- 
ping documents or other records describing shipments transported in the 
past, but this is done solely for convenience and to obviate physical intro- 

y be duction of voluminous documents and unnecessary cumbering of the record. 





i Acceptance of such an abstract does not, however, relieve the party offering 
* L that abstract of necessity of authenticating the entries therein by having 


available at hearing the original shipping documents or other records and 
affording opposing parties an opportunity to examine such underlying docu- 
ments. Here, counsel for applicant tendered underlying documents for 
rated examination by attorney representing opposing carrier but not for examina- 
ur § tion by its general traffic manager. Refusal to permit the latter to examine 
range underlying documents makes the abstract inadmissible in evidence just as it 
xt— § would be if no authenticating documents were present in the hearing room. 
It the Commission did not permit abstracts to be introduced in evidence, 
applicant would have had to introduce the original shipping documents in 
which event they would become part of the official docket which is available 
for inspection by the general public. In the circumstances, objection of 
opposing carrier to this exhibit is sustained, and it will not be considered 
further. MO-94265, Sub 44, Bonney Motor Express, Inc., Ext.—Va., .... 


M.C. C. ...., 10-8-56, Div. 1. 
dence 
3 bp 16.66 Exhibits purporting to show quantities of considered traffic 
sal 0 


1844, transported generally during 1954 and 1955 were presented, but underlying 
documents were not available at hearing to support the one exhibit; and over 
objection it is not entitled to consideration. MC-79577, Sub 26, Oilfields 
Trucking OCo., Ext.—Origins in Southern California, .... M. C. C. ...., 
10-18-56, Div. 1. 


ry re 

ondale 16.66 Bxhibits showing volume of traffic handled were not supported 
by underlying locuments and should not have been admitted in evidence by 
examiner. MO-2220, Sub 68, Red Ball Motor Freight, Inc., Ext.—Perrin Air 

posed § Force Base, Tex., ...., M. C. C. ...., 10-5-56, Div. 1. 

Paints, 

24-56, 17. Hearing 


17.2 Motions 
.. 41720 Generally 


17.20 Motion to strike certain facts and figures not of record from 
ie pro § briefs granted. No. 81798, National Molasses Co. v. Aberdeen & R. R. Co., 
see 1 O. C. ...., 10-12-56, Div. 2. 
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17.4 Reception of Evidence 


17.42 Objection 


17.42 Objections to receipt of two maps on grounds (1) that one wag 
not properly authenticated as required under General Practice Rule 78; 
(2) that the person who marked the map was not available for crogs.- 
examination; and (3) that the other map was not a survey map but one com- 
piled for purposes other than for measuring distances, go to the weight to 
be accorded the maps and not to their relevancy. Objections overruled, 
Serer Bender & Loudon Motor — Inc., et al. v. Shippers Dispatch, 
Inc., .... M. C. C. ...., 10-16-56, Div. 


17.45 adicbein to Ruling 


17.45 Testimony by mayors and councilmen of considered points con- 
cerning motor needs at such points constituted hearsay, as it purported to 
state views of their electorate. At best, it reflected only opinions of persons 
testifying and was improperly admitted in evidence. This evidence was not 
considered in reaching conclusions. MC-603, Sub. 8, T. R. Shumpert, Ext.,— 
Ala., .... M.C.C. ...., 10-24-56, Div. 1. 


17.45 No purpose would be served by reception in instant proceeding 
of evidence of possible error in former proceeding, wherein the Commission 
declined to suspend the rates assailed here upon request of complainant, 
Examiner’s refusal to receive such evidence is sustained. No. 31798, Na. 
tional Molasses Co. v. Aberdeen & R. R. Co., .... I. C. C. ...., 10-12-56, 
Div. 2. 


18. Decisions 


18.3 Exceptions 
18.30 Generally 


18.30 Exceptions must be based on evidence of record. I & S M-7936, 
Electric Motors—St. Louis, Mo., to Webster City, Iowa, .... M.C.C. ...., 
11-1-56, Div. 2. 


18.32 Form & Content 


18.32 While under the Commission’s Rules of Practice new matter 
may not properly be embodied in exceptions, the matter objected to is pre- 
sented primarily to support an argument that rail rate stated in report is 
not applicable. Applicability question raised will be considered and motion 
to strike is overruled. I & S M-7984, Paint—Kankakee, Ill., to Cleveland, 
Ohio, .... M. C. C. ...., 10-5-56, Div. 2. 


18.32 Exceptant has not complied literally with provision of General 
Practice Rule 96, but it has substantially complied with intent thereof. 
MOC-70330, Sub 25, J. Tom Miller Ext.,—Points in Texas, .... M.C.C....., 
10-29-56, Div. 1. 


18.4 Final 
18.44 Res Judicata 


18.44 Doctrine of res judicata is not controlling as a result of rejection 
of applicant’s proposal under so-called deviation rule. Where deviation 
exceeds mileage formula set forth in such rules and regulations, an applica- 
tion may be properly filed seeking specific authority to operate over such 
route; and prior ruling that the sought route cannot be used under deviation 
rule is not a bar to this application. MC-76082, Sub 91, Navajo Freight 
Lines, Inc., Ext.—Alternate Route, Kansas City, Mo., to Dalhart, Tex. ...- 
M. C. C. ...., 11-5-56, Div. 1. 
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2. FRANCHISES 
20. Generally 
—_ 20.2 Administrative Policies 

O8s- 20.22 Limited Term Certificates & Permits 


t 20.22 Authority to transport dangerous explosives limited to a five- 
to year term. 64 M.C.C. 299. MO-67916, Sub 14, The N. Y. ©. R. Co. Ext.— 
tch, lines East, .... M. C. C. ...., 10-30-56, Div. 1. 


20.22 As (1) proposed operation involves merely an extension of 
applicant’s service to and from a point located only a few miles off the route 
over which it now holds permanent authority to transport identical com- 

con- modities requested, and (2) applicant’s safety record in transportation of 
d to explosives has been impeccable, grant of permanent authority to provide the 
508 service hereinafter authorized is justified. MC-8948, Sub 34, Western 
not Truck Lines, Ltd., Ext.—Explosives, 10-17-56, Div. 1. 





be e * ° J 

93 20.3 Conflicting Applications 

ding 20.80 Generally 

sion 20.80 Priority of filing and performance of service for supporting ship- 
ant, per under temporary authority are not necessarily controlling factors to sup- 
Na- port selection of one carrier in preference to another. But, considering 
-56, these circumstances, which here favor one applicant, together with fact that 


this applicant has the necessary equipment and that the amount of traffic 
involved is relatively small, it is the logical choice for the grant. MOC-28132, 
Sub 39, Hvidsten Transport, Inc., Ext.—Minn. & N. Dak., 10-5-56, Div. 1. 


20.84 Multiple Authority 


20.34 Both applicants hold extensive territorial authority to engage in 

operations from other origins. No doubt, occasions will arise when equip- 

936, ment of one will be unavailable at Clearwater at the required time, in which 

eee event, it will be an advantage to shipper to have service of the other avail- 

able. MO-106898, Sub 53, National Trailer Convoy, Inc., Ext.—Clearwater, 
Fla., 10-17-56, Div. 1. 


21. Nature & Extent of Operations 


atter 
pre- 21.0 Generally 
rt is 21.02 Duplication 
| 21.02 It is not sound regulatory practice to grant duplicate authority 
d, to a motor carrier under common control with another. MOC-95540, Sub 
267, Watkins Motor Lines, Inc., Ext.—Southern States, .... M. C. M. ...., 


neral | 10-18-56, Div. 1. 
sreof. 21.08 Effect of Sale or Purchase 


oe 21.03 Authority granted shall not be construed as conferring more 
than one operating right and shall not be severable for purpose of sale or 

otherwise. MC-603, Sub 8, T. R. Shumpert Ext.,—aAla. . M. C. 

10-24-56, Div. 1. 


"ee ees 


21.1 Type of Operation 


ction 
ation 21.11 Common Carrier 


plica- 21.11 A carrier is not required, as a common-carrier duty, to per- 
such § ‘orm limited and special services entailed in moving circuses and is free to 
ation § °Ster into private contracts concerning such services. Whether a carrier, in 
eight undertaking to transport circuses or show outfits, acts as a common carrier 

or as a private carrier is a question of fact in each case, to be determined 
when the issue is presented for decision. No. 81656, Transportation of 
Circuses & Show Outfits, .... I. C. C. ...., 11-1-56, Div. 2. 
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21.2 Dual Operations 
21.22 Common & Contract 


21.22 In consideration of the difference in commodities authorized to 
be transported by the father-and-son partnership, as a common carrier, and 
by the father, as a contract carrier, and the fact that there is no point of 
service common to both authorities, there would appear to be no opportunity 
for engaging in any of the discriminatory or other undesirable practices 
against which sec. 210 of the Act is aimed. Holding of certificate and permit 
found consistent, with public interest and National Transportation Policy, 
MO-115628, L. E. & J. L. Gartin Com. Car. App., 9-25-56, Div. 1. 


21.3 Routes Operated 
21.38 Irregular Routes 


21.33 There is nothing of record to indicate that the operation pro- 
posed will be conducted on anything like a schedule or, in fact, as a regular- 
route operation, as that term is defined and discussed in 47 M. C. C. 23, 
Authority granted as an irregular-route carrier. MO-115628, L. E. & J. L, 
Gartin Com. Car. App., 9-25-56, Div. 1. 


21.35 Deviation 


21.35 Of the three proposed routes, authority will be granted only 
over the preferred route. Emergency departures if necessary may be made 
under the statute. MO-34868, Sub 32, Orange Transportation Co., Inc. (Pa- 
cific Intermountain Express Co.), Ext.—Oregon, .... M. C. C. ...., 10-17- 
56, Div. 1. 


21.4 Joinder of Authority 


21.40 Generally 


21.40 Applicant’s present Wyo. intrastate authority cannot be joined 
with the proposed authority between points in that state over an interstate 
route through S. Dak.; and it is therefore necessary that a grant be de- 
scribed territorially. Application treated as amended accordingly. MO- 
115485, Harvey Wakefield Cont. Car. App., 10-5-56, Div. 1. 


21.42 Restrictions 


21.42 Restriction agreed to would be superfluous inasmuch as there 
is no common point of service under the two authorities,—the present cer- 
tificate, authorizing service from points within the state boundary line at 
Detroit and the certificate to be issued, authorizing service from the boun- 
dary line itself at Detroit. See 45 M. C. C. 267. FC-58152, Sub 5, Ogden & 
Moffett Co. Ext.—Four States, .... M. C. C. ...., 10-4-56, Div. 1. 


21.5 Points Authorized 
21.51 “To or From” Restrictions 


21.51 Any restriction which limits traffic inbound to, or outbound 
from points described so indefinitely as “rail heads’’ is variable by events 
beyond the Commission’s contro: and might give rise to enforcement diffi- 
culties. MO-79737, Sub 8, Southwestern Transportation Co., Inc,, Ext.— 
Colo., .... M. C. C. ...., 10-5-56, Div. 1. 

21.58 Cities 


21.53 Specific restriction to a part only of a municipality necessarily 
negatives any intent to grant “any” authority beyond that definitely set 
forth in the certificate or permit; and authorities of this type cannot prop- 
erly be construed as impliedly authorizing “any” service beyond that spe- 
cifically described. 654 M. C. C. 21, 95. Accordingly, applicant’s authority 
to serve Bayway, a small area in southern part of Elizabeth, N. J., does not 
include Newark or points in Elizabeth, beyond territorial limits of Bayway. 
MO-15167, Sub 16, Paul F. Cullum Ext.,—Ohio, .... M. C. C. ...., 10-80- 
56, Div. 1. 
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21.54 Specified Plants 


21.54 Authority limited to movements from plant sites. MO-15167, 
gub 16, Paul F. Cullum Ext., Ohio, .... M. C. C. ...., 10-30-56, Div. 1. 


21.56 Commercial Zones—Generally 


21.56 Except in very special circumstances, not here present, uni- 
formity and a reasonable certainty as to the territory which may be served 
by a carrier adjacent to any specifically authorized points dictate against 
grants of part only of any particular commercial zone. To avoid such a 
grant, authority to and from points in Cook County, Ill., shall be granted, 
thus excluding any territory in Ind. Applicant had sought to serve Chicago 
with a restriction against pickup or delivery points in Ind., within the Chi- 
cago commercial zone. MO-789138, Sub 1, L. J. Johannesen Ext.-Irregular 
Routes, .... M. C. C. ...., 10-22-56, Div. 1. 


21.59 Commercial Zones—Specific 


21.59 Authority to serve New York City carries with it the right to 
serve points in commercial zone thereof, which includes Floral Park (Nassau 
Co.,), N. ¥., MC-115390, Sub 1, Max & Fay Willensky Ext.—Elizabeth, N. J., 
wee MLC. C. ...., 11-2-56, Div. 1. 


21.7 Service Authorized 


21.71 Class of Patrons 


21.71 Grant covers transportation of dangerous explosives when 
moving on Government bills of lading. MO-2180, Sub 48, Couch Motor 
lines, Inc., Ext.——Explosives, 10-17-56, Div. 1. 


21.72 Kind of Shipment 


21.72 Trailers designed to be drawn by passenger automobiles are 
not within protestant’s authority to transport commodities, which, because 
of their size or weight, require the use of special equipment or handling, 
and parts thereof. MO-115683, Sub 1, Robert W. Jones Com. Car. App., 
..»-M. C. C. ...., 10-17-56, Div. 1. 


To the Same Effect: 


MO-106398, Sub 53, National Trailer Convoy, Inc., Ext.—Clearwater, 
Fla., 10-17-56, Div. 1. 


21.72 Service proposed will involve towing of trailers designed to be 
drawn by passenger automobiles, with pickup trucks which have been modi- 
fied to comply with state regulations as to total length of vehicle and trailer. 
These power units are not special equipment of the type contemplated in 
grants to so-called heavy haulers. MO-94350, Sub 6, Transit Homes, Inc., 
Ext.—Newton, Kan., .... M. C. C. ...., 10-31-56, Div. 1. 


21.72 No specific authority is required by applicants for transportation 
of shipments rejected by consignee because of damage in transit. See 52 
M. C. C. 258, 259. MO-1158390, Sub 1, Max & Fay Willensky Ext.—Eliza- 
beth, N. J., .... M.C.C. ...., 11-2-56, Div. 1. 


21.77 Auxiliary & Supplemental Rail Service 


21.77 Points being considered must be viewed in their relationship to 
the whole of the other key points being imposed and economies involved in 
applicant’s proposal, rather than individually and solely on a geographic 
basis. Addition of these key points would unduly hamper applicants’ pro- 
posed economies and service improvemeuts or be of no actual competitive 
benefit to protestants. 










































330 





I. C. C. PRACTITIONERS’ JOURNAL 





Proposed restrictions on the premise that service improvements shoulg 
not be allowed to occur have been repeatedly rejected because “one competi- 
tive carrier has no vested right in continuation by another of an inefficient 22.83 
method of operation * * * .” 28 M.C.C. 5. 


Authority as restricted should permit reasonable degree of flexibility in M. C. 
accomplishing the service improvements and economies which the facts of 
record justify and are required by the National Transportation Policy ang 
public convenience and necessity. At the same time, the restrictions im- 
posed should afford reasonable measure of protection to existing motor car- 


riers from the wide-open competitive potential which an operation of this 28.05 
size would otherwise entail. MO-67916, Sub 14, New York C. R. Co. Ext,— : 
Lines East, .... M. C. C. ...., 10-31-56, Div. 1. fit, Ww 
21.78 Substituted Service day C 
21.78 In granting substituted service authority in the face of rea- 
sonably adequate motor carrier service, certain conditions have been im- 23.10 
posed to maintain the railroad entry into the motor-carrier field in a status | 
which is auxiliary to, and supplemental of, rail service for which it was to be and | 


a substitute. Aside from general restrictions to service at rail points and 
reserved right to impose future modifications or restrictions on the authority 
issued, the degree of operational flexibility has been controlled specifically by 
the alternative use of two types of conditions, one requiring an immediately 23.11 
prior or subsequent movement by railroad, and the other requiring establish- 
ment of key points at strategically located points, between which traffic 


moves in sufficient volume to warrant movement and concentration by rail tabil 
car. These conditions were not designed-to be used concurrently over the this 
whole of a railroad’s substituted service routes. In recent years, the key- healt 
point condition has been utilized in most instances because the other condi- other 


tion made continuance of peddler-car service at smaller points necessary, Clare 
thus limiting benefits, economy and efficiency, which the substitution of 
trucks was intended to produce. A prior or subsequent rail-haul con- 
dition would not be appropriate here. MC-67916, Sub 14, New York O. R. 


Co. Ext.—Lines East, .... M. C. C. ...., 10-31-56, Div. 1. 28.2 
22. Commodity Authority ghee: 

22.0 Generally Pao 

22.01 Interpretation Trail 


22.01 Authority to transport specific base or raw materials does not 


allow transportation of derivatives or products of such materials. Compare 23.3 
48 M. C. C. 455, 457, and 52 M. C. C. 646, 649. MOC-15167, Sub 16, Paul F. 

Cullum Ext.—Ohio, .... M. C. C. ...., 10-30-56, Div. 1. top 

22.08 Proof of Special Commodity Class Ye 

on: 

22.08 Although applicant does not object to a grant of authority 10-3 


limited to ‘‘fresh and frozen meat,” it has been the Commission’s policy, 
especially in proceedings involving packinghouse products, to grant authority 





to transport a generic group of commodities having similar transportation 23.5 
characteristics. MO-70330, Sub 25, J. Tom Miller Ext.—Points in Texas, 
Pee ee eee eS UO 
ship 
22.08 A grant of authority for transportation of house trailers in a fir 
secondary movements, if not subject to any contrary restriction or limitation spec 
to particular contents, such as scientific apparatus, includes right to transport man 
ordinary contents of such trailers, including furniture, fixtures, and personal wid 


effects of owner or occupants. MO-115752, E. P. Phillips Com. Car. App., and 
ones Bes Ge Gd. . scp Skee, Eee. 1. Inc, 
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ould 22.8 Necessaries 


cient 22.83 Meat, Poultry, Dairy Products 
22.83 MOC-703880, Sub 25, J. Tom Miller Ext.—Points in Texas, .... 


ty in M. C. C. ...., 10-29-56, Div. 1. See 22.08, same title. 
ts of 23. Qualification of Applicant & Providence of Operation 
and 
im. 23.0 Generally 
the 23.05 Previous Experience 
xt.— 23.05 Past operations and other facts of record show that applicant is 
fit, willing and able to properly perform service proposed. W-922, Sub 8, 
Jay Ottinger Ext.—Vessels (2), 10-22-56, Div. 4. 
23.1 Financial Condition 

Tea- 

im- 23.10 Proof, Requisite 
atus 23.10 Record clearly sets out applicant’s individual financial status 
‘0 be and local credit rating, quite apart from that of his father’s; and, based on 
and that showing, applicant is fit, willing and able. MO-115683, Sub 1, Robert 
“ru W. Jones Com. Car. App., .... M. C. C. ...., 10-17-56, Div. 1. 
ately 23.11 Insolvency 
lish- 23.11 Amount indicated as due a subsidiary of applicant represents an 
raffic accrual of depreciation in lieu of rental. It is improperly listed as a current 
‘Tail liability and should be shown under “other long term obligations.” With 
the this modification, ratio of current assets to current liabilities, reflects a 


key- healthy financial condition. Applicant found fit and able, financially and 
ndi- otherwise, properly to conduct the proposed operation. MO-112846, Sub 7, 


og Clare M. Marshal, Inc., Ext.—Petrolia, Penna., 10-5-56, Div. 1. 
com 23.2 Providence of Operation 
. R 


23.20 Generally 


23.20  Applicant’s operations under temporary authority at a profit 
successfully refutes protestant’s arguments with regard to applicant’s ef- 
ficiency. Evidence leaves little doubt that proposed operation can be per- 
formed at a profit with or without a backhaul. MC-106398, Sub 49, National 
Trailer Convoy, Inc., Ext.—Boats, 10-17-56, Div. 1. 


on 23.3 Facilities & Equipment 


pare 23.30 Generally 


27 23.30 Fact that applicants lease trucks to another motor carrier and 


to private shippers does not necessarily constitute a reflection on their fitness, 
and there is no showing that such arrangements have resulted in any objec- 
tionable practices. MC-115782, Clyde H. & Naomi Van Meter Cont. Car. App., 
rity 10-31-56, Div. 1. 





licy, . 
rity 23.5 Relation to Patron 
a 23.51 Captive Carriers 

; 23.51 A common carrier owes a duty of indiscriminate service to all 

shippers; and where, as here, it is owned one-half by a single large shipper, 

s in a finding of fitness as a common carrier may be made only in the presence of 
tion special circumstances, not here shown. Applicant’s president is also general 
port manager of the principal supporting shipper. This management might open 
onal wide the door to favoritism, preference and discrimination between shippers 
ipp., and to unfair competitive practices. MO-115138, Avondale Trucking Co., 


Inc., Com, Car. App., .... M. C. C. ...., 10-5-56, Div. 1. 
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23.51 In certain cases in which applicants were employees of shipper 
proposed to be served, the Commission has refused to grant authority op 
ground that to do so would create opportunities for discrimination ang 
destructive competitive practices. On the other hand, where a definite neeg 
for proposed service was shown, existing service was inadequate, and there 
was little likelihood of undesirable practices, authority has been granted, 
See 7 M. C. C. 115. A close relationship between shipper and contract car. 
rier is normally contemplated and proper, for contract carriage is a type of 
private carriage. It does not appear that affiliation between applicant's 
president and one of the shippers will result in anything determental to other 
carriers or contrary to public interest. MC-115642, Mississippi Docks, Inc,, 
Cont. Car. App., .... M.C. C. ...., 10-16-56, Div. 1. 


23.6 Unauthorized Operations 
23.60 Generally 


23.60 Despite almost inexcuseable character of applicant’s past un- 
authorized transportation, there is a reluctance to deny, in the circumstances 
here disclosed, authority for the rendition of a service which has been shown 
to be needed by the public. It can be concluded on applicant’s behalf that it 
acted from neglect rather than any defiance of regulations or wilful purpose 
to evade them. Applicant found fit and able; but past violations of the Act 
are not condoned. MOC-113168, Sub 2, Park Trucking & Supply, Inc., Ext.— 
Wis., .... M.C. C. ...., 10-11-56. Div. 1. 


23.61 Extentuating Facts 


23.61 Applicant’s past unauthorized operations are not condoned. 
However, as they do not appear to have been wilful, and in view of need 
shown for proposed service, such operations should not serve as a bar to the 
grant. MO-15167, Sub 16, Paul F. Cullen Ext.—Ohio, .... M.C.C... 
10-30-56, Div. 1. 


To Same Effect: 


MO-115390, Sub 1, Max & Fay Willensky Ext.—Elizabeth, N. J. 11-2-56, 
Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 It is shown by oral evidence of those who ship the commodities 
that present transportation facilities are not adequate and satisfactory to 
meet shipper’s needs on small volume shipments, emergency shipments, or 
those to job sites or off-rail points. In such circumstances, it is not necessary 
that shipper’s customers corroborate those facts. MO-59570, Sub. 6, Hecht 
Bros., Inc., Ext.—Lime, 10-3-56, Div. 1. 


24.01 Undoubtedly amount of business which supporting shippers will 
be able to develop in future will depend to great extent upon availability of 
for-hire transportation. Thus, they have a real interest in seeing that there 
is adequate service available to handle their products even though routing 
on most of the traffic is controlled by consignee contractors. In the circum- 
stances, evidence of shippers is entitled to weight in determining issue of 
public convenience and necessity. 47 M. C. C. 831. MO-84868, Sub 32, 
Orange Transportation Co., Inc., (now Pacific Intermountain Express Co.) 
Ext—Oregon, .... M. C. C. ...., 10-17-56, Div. 1. 
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24.01 As a general proposition, one-way operations are undesirable. 
However, where holder of limited rights applies for additional authority 
which obviously would improve substantially its competitive position with 
other existing carriers, it necessarily, to that extent, must be treated as new 
entrant in the field, with burden not only of establishing that service from 
and to points considered is needed, but that service of existing carriers is 
so inadequate as not to meet reasonable transportation requirements of the 
public, and that its proposed operation would result in material or sub- 
stantial improvements over existing service. MC-106816, Sub 1, M & M 
Fast Freight, Inc., Ext.—General Commodities .... M. C. C. ...., 11-5-56, 
Div. 1. 


24.01 It is incumbent upon applicant to establish that existing service 
is inadequate or in some respects unsatisfactory. Denied. MC-1154387, 
Monterrey Freight Forwarding Corp. Cont. Car. App., .... M. C. C. ...., 
10-31-56, Div. 1. 


24.08 Contract Carriage 


24.03 Although opposing motor carriers have necessary authority and 
equipment, and are willing to serve supporting shipper from and to con- 
sidered points, they cannot provide specialized type of operation required. 
Granted. MO-115890, Sub 1, Max & Fay Willensky Ext.—Elizabeth, N. J., 
..ee MC. C. ...., 11-2-56, Div. 1. 


24.03 There is no showing that proposed service is of such a special- 
ized or unique nature, that existing common carrier service is inadequate to 
meet shipper’s reasonable transportation needs. Denied. MO-88471, Sub 6, 
Francilli Carriers, Inc., Ext.—Foods, 10-8-56, Div. 1. 


24.04 Parallel State Authority 


24.04 Certificates covering interstate operations under the proviso 
should be issued only upon showing of need for continuance of the opera- 
tions. MO-46737, Sub 238, Geo. F. Alger Co. Ext.—Portsmouth, Ohio, 
10-9-56, Div. 4. 


24.06 Registered Truck Operation 


24.06 Record clearly supports a finding that vendor conducted con- 
tinuous operations in interstate or foreign commerce. Shipper testimony 
need not be adduced to show a need under such circumstances. 58 M. C. C, 
507. The Day case 53 M. C. C. 672 distinguished. MO-F-6000, John Vogel, 
Inc.-—Pur.—Cornelia & Lloyd Atkinson, 10-22-56, Div. 4. 


24.09 Substitution of Contract for Private Carriage 


24.09 During the one year of operation, shipper had supplied custom- 
ers in two counties in its own vehicle because of lack of authorized motor 
carrier service and also because its plant is not located on a rail siding. 
Sales at points in remainder of proposed territory are anticipated in view 
of a solicitation program. Granted. MC-108378, Sub 45, Petroleum Carrier 
Corp. Ext.—St. Marks, Fla., .... M. C. C. ...., 10-29-56. Commission on 
reconsideration. 


24.09 If application were denied, shipper would continue with its 
private carriage. Permit granted. MO-115824, Lester Petersen Cont. Car. 
App., 10-16-56, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 Without some specific information as to nature of the com- 
modity and the point of origin, need for service cannot be appraised to 
extent necessary to justify grant of authority. MO-111812, Sub 18, Mid- 
eo Transport, Inc., Ext.—Frozen Foods, .... M. C. C., ...., 10-22- 

» Div. 1. 
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24.10 Both shippers are large producers of coal and in the circym. 
stances there is no reason to discount their testimony or to require sho 
of individual customer locations, although more specific evidence is alway; 
desirable. MO-115642, Mississippi Docks, Inc., Cont. Car. App., .... M. C.¢ 
-...-, 10-16-56, Div. 1. 


24.10 While grant of authority would enable applicant to operate 
more efficiently and economically, these factors are subordinate to principal 
issue of whether its proposed operation is actually needed. MC-1068i6, 
Sub 1, M & M Fast Freight, Inc., Ext.—General Commodities, .... M. 0. ¢ 
..++, 11-5-56, Div. 1. 


24.10 Applicant has shown a public need for its service of transporting 
trailers designed to be drawn by passenger automobiles, despite fact that 
no actual or potential users of the service appeared. It is recognized that 
it is extremely difficult to summon such witnesses, and need has been satis- 
factorily established through testimony of applicant and those witnesses 
available to him. MO-115683, Sub 1, Robert W. Jones Com. Car. App, 
ee eee eS ee 


24.10 Location of potential customers at only a single point in each 
of two states on periphery of proposed destination area, a considerable dis. 
tance removed from proposed origin point, is insufficient to substantiate a 
need for proposed service to points therein. On the other hand, a third 
state is located within a trade area reasonably close to the origin, and is 
surrounded by states included in the destination territory authorized to be 
served in prior report; and shipper’s traffic is presently moving to points in 
that state. Authority to serve points in latter state granted. MO-107002, 
Sub 53, Walter M. Chambers Ext.—Fox, Ala., .... M. C. C. ...., 9-27-56, 
Commission on reconsideration. 


24.10 Supporting testimony relative to a need for service to certain 


counties is vague, indefinite, and highly speculative, thus rendering it im- 
possible to ascertain with any reasonable degree of expectancy shipper’s 
future transportation requirements to that area. MC-112020, Sub 16, Com- 
mercial Oil Transport Ext.—Columbus, Neb., .... M. C. C. ...., 11-5-56, 
Div. 1. 


To Same Effect: 


MC-94265, Sub 44, Bonney Motor Express, Inc.. Ext.—Va., 10-8-56, 
Div. 1. 


24.11 Preference or Desire 


24.11 Mere desire of shipper to add small quantities of lubricating 
oils and greases, in packages, to tank transport shipments of its bulk com- 
modities, because of convenience afforded, falls far short of establishing need 
therefor. Denied to that extent. MC-112020, Sub 16, Commercial Oil 
Transport Ext.—Columbus, Neb., .... M. C. C. ...., 11-5-56, Div. 1. 


24.13 Use of Existing Carriers 


24.13 Existing carriers have not been afforded an opportunity to serve 
shipper on volume shipments to destination points which remain in issue; 
and in absence of any evidence that a protestant and its connecting carriers 
cannot or will not perform reasonably adequate service on truckload or pool- 
truckload shipments to those points, any need for additional proposed service 
cannot be found. MO-18240, Sub 8, Forrest Brigham Ext.—Albert Lea, 
Minn., 10-3-56, Div. 1. 


24.13 None of supporting shippers has made any real effort to avail 
itself of existing motor transportation facilities. Denied. MO-94265, Sub 
38, Bonney Motor Express, Inc., Ext.—Louisville, Ky., 10-8-56, Div. 1. 


To Same Effect: 


MO-79577, Sub 26, Oilfields Trucking Co. Ext.—Origins in Southern 
California, .... M. C. C. ...., 10-18-56, Div. 1. 
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24.14 Proximity of Carrier Terminals 


24.14 Opposing motor carriers operating from distant terminals, at or 
near Charleston, W. Va., whose equipment would either have to be in N. 
Car., at time needed or deadheaded from those terminals to Charlotte, 
N. Car., could not furnish expeditious and flexible service needed. MO- 
110698, Sub 63, Miller Motor Line of N. Car., Inc., Ext.—Ohio, .... M. C. C. 
weeey 10-5-56, Div. 1. 


24.14 Applicant is better able to serve the shippers as he is locally 
based in territory and can be contacted more readily than protestants. 
MO-115752, E. P. Phillips Com. Car. App., .... M. C. C. ...., 10-12-56, 
Div. 1. 


24.15 Enlarged Patron Market 


24.15 Grant of authority to serve points in S. Car., will be responsive 
to public need and will promote expansion of shipper’s operations within 
a territory in which it is presently doing business. Grant will enable appli- 
cant to afford shipper a complete service in that area. MC-107002, Sub 53, 
Walter M. Chambers Ext.—Fox, Ala., .... M.C.C. ...., 9-27-56. Commis- 
sion on reconsideration. 


24.16 Commercial Competition 


24.16 Supporting shipper requires faster service on certain of its 
shipments than present rail transit of seven to ten days in order to com- 
pete with other refineries, which have available service by motor carrier in 
addition to rail. MO-112846, Sub 7, Clare M. Marshall, Inc., Ext.—Petrolia, 
Penna., 10-5-56, Div. 1. 


24.16 Supporting shipper needs single-line service to meet competi- 
tion of other midwestern packers. MOC-110193, Sub 24, Safeway Truck 
Lines, Inc., Ext.—Elimination of Gateways, .... M. C. C. ...., 10-18-56, 


Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 Applicant has been participating in these movements in the 
past and several shippers desire to use his service. Applicant filed this 
application upon being informed of the law. Granted. MO-115727, Ben 
Redmond Com. Car. App., 10-17-56, Div. 1. 


24.18 Patronage of Temporary Operation 


24.18 Applicant’s temporary authority raises no presumption in its 
favor in the Commission’s consideration of permanent authority sought. 
MO-106398, Sub 49, National Trailer Convoy, Inc., Ext.—Boats, 10-17-56, 
Div. 1. 


24.2 Traffic Available 
24.22 Potentially 


24.22 Supporting shippers produce varied line of products, and it is 
likely that they will process and freeze new products from time to time. In 
view of limited number of origin points, grant of a sufficiently broad com- 
modity authority is warranted in order to enable applicant to perform a 
complete service. Although a limited number of specific items are now 
offered for transportation, ‘‘frozen foods” authority granted. MO-95540, 
Sub 267, Watkins Motor Lines, Inc., Ext.—Southern States, .... M. C. C. 
«+++, 10-18-56, Div. 1. 


24.25 New or Increased Traffic 


24.25 Considering large productive capacity of the new plants, ex- 
tended length of hauls contemplated from the origin, and broad destination 
area to be served therefrom, grant is warranted. MC-94350, Sub 6, Transit 
Homes, Inc., Ext.—Newton, Kans., .... M. C. C. ...., 10-31-56, Div. 1. 
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24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 Rates are not pertinent considerations in a proceeding of this 
type. MOC-111472, Sub 33, Diamond Transportation System, Inc., Ext, 
Rockford, Mll., .... M. C. C. ...., 10-25-56, Div. 1. 

24.30 If rates of existing carriers are too high, shippers are afforded 
an adequate remedy under the Act. MC-106816, Sub 1, M & M Fast Freight, 
Inc., Ext.—General Commodities, 11-5-56, Div. 1. 


24.4 Adequacy of Facilities 
24.43 Rail Equipment 


24.43 Desirability of motor service for delivery of liquid alum ang 
lack of suitable rail cars establish need for proposed service to extent set 
forth in the findings. MOC-111758, Sub 14, Hearin Tank Lines, Inc., Ext,— 
Liquid Alum, .... M.C.C. ...., 10-10-56, Div. 1. 

24.45 Flat-Bed Trailers 


24.45 While it is conceivable that other types of equipment could be 
used, evidence establishes that involved commodities can be transported 
more efficiently and economically on flat-bed equipment. Some opposing 
carriers have no flat-bed equipment; while others generally have only limited 
amount thereof readily available for shipper’s use. Permit granted, 
MO-111472, Sub 33, Diamond Transportation System, Inc., Ext.—Rockford, 
Ii, .... M. C. C. ...., 10-25-56, Div. 1. 

24.45 Protestant does not operate any flat-bed equipment and has, 
on a number of occasions in the past, failed to supply shipper with other 
vehicles after promising them. Granted. MO-115681, Seth Ingram Oont. 
Car. App., 10-15-56, Div. 1. 


24.5 Adequate Amount of Service 
24.50 Generally 


24.50 Real need cannot be reasonably found for proposed service in 
light of available multiple-line motor service and rail service which now 
is being utilized. MC-94265, Sub 38, Bonney Motor Express, Inc., Ext.— 
Louisville, Ky., 10-8-56, Div. 1. 

24.50 No motor common carrier service is available to handle traffic 
to any point in destination state on permanent basis. Opposing contract 
carrier, whose origin territory, as here material, is confined to certain points, 
is unable to interchange traffic with any other motor carrier. MOC-2180, 
Sub 48, Couch Motor Lines, Inc., Ext.—Explosives, 10-17-56, Div. 1. 

24.51 Emergency Shipments 

24.51 Requirements for emergency service are not, in face of otherwise 
normally satisfactory service by existing carriers, sufficient basis to support 
grant of authority to an additional carrier. MOC-106816, Sub 1, M & M Fast 
Freight, Inc., Ext.—General Commodities, 11-5-56, Div. 1. 

24.58 Railroad 


24.53 Rail service alone will not adequately meet all of shipper’s needs 
because of necessity for motor carrier service to handle L. T. L. shipments, 
to serve consignees not located on rail sidings, and to provide multiple de 
livery service. MOC-110198, Sub 24, Safeway Truck Lines, Inc., Ext.—Elini- 
nation of Gateways, .... M. C. C. ...., 10-18-56, Div. 1. 

24.55 Motor Truck—Common Carrier 


24.55 While two of opposing motor carriers are authorized to tran 
port general commodities between these points, they hold irregular-route 
authority and thus lawfully cannot perform regularly-scheduled service pro 
posed by applicant. MO-34868, Sub 82, Orange 


(Pacific Intermountain Express Co.), Ext.—Oregon, 
10-17-56, Div. 1. 
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24.55 Inasmuch as opposing carrier has not demonstrated in what 
manner it would serve supporting shipper on a certain movement, there is 
no reason to deprive shipper of advantage of proposed service, even though 
past movements have not been in as large volume as to other points here 
concerned. MC-70330, Sub 25, J. Tom Miller Ext.—Points in Texas, ... 
M.C.C. ...., 10-29-56, Div. 1. 


24.57 Existence of Contract Carrier Service 


24.57 Only motor carrier shown to be in position to meet expressed 
needs of consignees, a contract carrier, has no contract with supporting 
consignees and is under no statutory duty to perform service for them. Con- 
signees are unwilling to assume hazard of negotiating a satisfactory contract 
and desire service of a motor common carrier. In the circumstances, exist- 
ing motor-carrier service cannot be found adequate. MC-113168, Sub 2, 
Park Trucking & Supply, Inc., Ext.—Wis., .... M. C. C. ...., 10-11-56, 
Div. 1. 


24.6 Adequate Quality of Service 


24.60 Generally 


24.60 Existing service, because of circuitous routing, is of doubtful 
economic feasibility; and excessive transit time, attributed to such service, 
is natural consequence of such circuity. Service of one opposing carrier is 
unsatisfactory for instant traffic, as it is an irregular-route operator pro- 
viding an on-call rather than a scheduled service and requires larger ship- 
ments moving long distances to serve the points profitably. Service of an- 
other opposing carrier is on a casual basis. Granted. MOC-603, Sub 8, T. R. 
Shumpert Ext.—Ala., .... M. C. C. ...., 10-24-56, Div. 1. 


24.67 Machinery, Equipment, Implements & Appliances 


24.67 Service offered by protestant will not satisfy shipper’s require- 
ments because its direct-line authority is very limited, and shipper complains 
about delays when trailers are interchanged. Granted. MO-115681, Seth 
Ingram Cont. Car. App., 10-15-56, Div. 1. 


24.7 Single-Line Service 
24.71 Requisite Proof 


24.71 Mere fact that single-line service may be desirable and economi- 
cal to applicant does not establish that proposed service is required by pub- 
lic convenience and necessity. MC-64994, Sub 18, Hennis Freight Lines, 
Inc., Ext.—Alcoholic Liquors, 10-12-56, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.07 Requisite Proof 


25.07 Following three tests must be answered affirmatively where 
alternate-route authority is sought solely on basis of operating economy and 
convenience: (1) Is applicant presently operating between termini involved 
over practical and feasible routes under appropriate authority? (2) Is ap- 
plicant operating over such route presently competing effectively with exist- 
ing carriers operating between such termini, handling a substantial volume 
of traffic? (3) Will the competitive situation remain unchanged if authority 
sought is granted? MC-760382, Sub. 91, Navajo Freight Lines, Inc., Ext.— 
_— Route, Kansas, Mo., to Dalhart, Tex., .... M. C. C. ...., 11-5-56, 

v. 1. 


To Same Effect: 


és MC-85882, Paul Crouse Ext.—Intermediate & Off-Route Points, 10-30- 
» Div. 1. 
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MC-110193, Sub 24, Safeway Truck Lines, Inc., Ext.—Elimination of 
Gateways, .... M. C. C. ...., 10-18-56, Div. 1. 


25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted in Following Proceeding: 


Atlantic C. L. R. Co., MC-23942, Ext. Sub 6, Alternate Routes in S. 


Car., 10-24-56, Div. 1. 25.08" 
Navajo Freight Lines, Inc., MC-76032, Ext. Sub 91, Kansas City, 
Mo., to Dalhart, Tex., .... M. C. C. ...., 11-5-56, Div. 1. 25.08% 


25.4 Improved or New Service 

25.41 Length of Route 

25.41 Reductions in distance from present routes of 2,309, 1,913, 
1,501 and 1,105 miles to 2,207, 1,651, 1,399 and 843 miles, respectively over 
proposed alternate routes found relatively small compared to total distances 
involved. MOC-76032, Sub 91, Navajo Freight Lines, Inc., Ext.—aAlternate 
Route, Kansas City, Mo., to Dalhart, Tex., .... M. C. C. ...., 11-5-56, 
Div. 1. 


25.42 Reduced Transit Time 

25.42 Applicant’s present average transit time is approximately 38 
hours, and it would require a greater savings than 7.5 hours to enable ap- 
plicant to better its present two-day service. MC-76032, Sub. 91, Navajo 
Freight Lines, Inc., Ext.—Alternate Route, Kansas City, Mo., to Dalhart, 
DeRosa SRO, Bai 2 os vy eee, es 


25.7 Restrictions Imposed Upon Grant 
25.70 Generally 


25.70 Same restrictions should apply to alternate routes as are ap- 
plicable to service routes to which they are appurtenant. MC-23942, Sub 6, 
A. C. L. R. Co., Ext.—Alternate Routes in S. Car., 10-24-56, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.4 Promote Operating Economy 
26.40 Generally 


26.40 Applicant could, in connection with present service from West 
Coast to Minneapolis, partially unload at intermediate points in N. Dak., and 
Minn., with very little additional expense and with considerable savings in 
time and unnecessary transportation. Evidence justifies granting of such 
authority as will permit it to do so, at least to the extent supporting shippers 
have indicated need therefor. MC-111812, Sub 18, Midwest Coast Transport, 
Inc., Ext.—Frozen Foods, .... M. C. C. ...., 10-22-56, Div. 1. 


26.42 Supplement Rail Service 


26.42 Public convenience and necessity require issuance of substituted 
service authority to the railroads for purpose of replacing uneconomical 
peddlar cars in which L. C. L. freight is required to be handled in volumes 
and on schedules insufficient to warrant a profitable and reasonably satisfac- 
tory service by rail. Reduction in costs and increased efficiency in service 
enure to benefit of the public, and release of inefficiently used box cars al- 
leviates persistent box-car shortage. MC-67916, Sub 14, The N. Y. C. R. Co. 
Ext.—Lines East, .... M. C. C. ...., 10-31-56, Div. 1. 


26.43 Balance Traffic 


26.43 Assuming need by applicant for more eastbound traffic, that 
alone does not justify grant of additional authority in a highly competitive 
area when any traffic acquired by applicant must be diverted from others. 
MC-106816, Sub 1, M & M Fast Freight, Inc., Ext.—General Commodities, 

M. C. C. ...., 11-5-56, Div. 1. 
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26.7 Effect Upon Other Carriers 


m of 
26.70 Generally 
26.70 If instant application is granted, it would merely improve ap- 
plicant’s economic position, which at present time is very good, to detriment 
of other carriers, which are providing or are ready, able and willing to 
.08* perform satisfactory service. Denied. MC-64994, Sub 18, Hennis Freight 
Lines, Inc., Ext.—Alcoholic Liquors, 10-12-56, Div. 1. 


).08* 26.71 Rights of Existing Carriers 


26.71 Existing carriers have expended their efforts and money in estab- 
lishing facilities and maintaining services to the public and are entitled to 
all traffic that they can efficiently and economically handle. MC-106816, 


pbs, Sub 1, M & M Fast Freight, Inc., Ext.—General Commodities, .... M. C. C. 
over 
tree cers 11-65-56, Div. 1. 


nate 26.74 Motor Truck Carriers 


5-56, 26.74 Proposed short extension in operations of these two applicants 
will not materially affect operations of existing carriers. Granted. MC- 
2229, Sub 63, Red Ball Motor Freight, Inc., Ext.—Perrin Air Force Base, 


y 38 ss... mC. C. ...., 20-86-66, Div. 1. 

@ ap- 26.74 Grant will not have any material adverse effect upon protestant’s 

avajo operation, since it has not enjoyed shipper’s traffic, except for two test ship- 

hart, ments. MC-30374, Sub 9, Moey & Max Lihn Ext.—Martinsburg, W. Va., 
woes MLC. C. ...., 10-81-56, Div. 1. 


26.74 While it is true that the public ought not to be deprived of 
benefit of an improved rail service merely because it may divert some traffic 
from other carriers, the situation in this particular area is such that appli- 

6 ap- cant without some form of restriction would be free to institute a small but 


ub 6, practically unbridled competitive motor service without direct relation to its 
rail service. Key-point restriction imposed. MC-67916, Sub 14, The N. Y. C. 
R. Co. Ext.—Lines East, .... M.C. C. ...., 10-31-56, Div. 1. 


26.76 Rail Carriers 


26.76 Notwithstanding rail carriers’ alleged general experience in the 

past concerning loss of traffic, any diversion of rail traffic which could fairly 

West be attributable to operation involved herein would be outweighed by bene- 

, and fit to be derived by public from proposed motor-carrier service. MO-59570, 
gs in Sub 6, Hecht Bros., Inc., Ext.-Lime, 10-3-56, Div. 1. 


= 26.76 Even though institution of motor service may result in diversion 
om of traffic from rail carriers, needs of shipping public are paramount. MC- 
sport, 111758, Sub 14, Hearin Tank Lines, Inc., Ext.—Liquid Alum, 10-10-56, 

Div. 1. 

27. Disposition of Applications 

tuted ‘ ; 
mical 27.1 Railroad Extensions 
lumes 7.11 Granted 
m8 Southern Ry. Co., Operation, F. D. 19341, 10-12-56 27.11* 
rs al- 27.2 Motor Bus Operations 
2. Co. Ho7.21 Granted 

Edwards Motor Transit Co., MC-2866, Ext. Sub 12, Philadelphia, 

Penna., 10-5-56 27.21° 

Be 27.3 Motor Truck Common Carrier Operations 





thers. 27.31 Granted 


lities, Atlanta-New Orleans Motor Freight Co., MC-106049, Ext. Sub 26, 
Explosives 10-17-56 (embraced in MC-2130, Sub 48) 
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Brigham, Forrest, MC-18240, Ext. Sub 8, Albert Lea, Minn., 10-3-56 
Chambers, Walter M., MC-107002, Ext. Sub 53, Fox, Ala., 


-» M. C. C. ...., 9-27-56 
Commercial Oil nbthiaeded MC-112020, Ext. Sub 16, Columbus, 
Nee. 3.5 BO. 4. on SESE 
Couch Motor Lines, Inc., MC-2180, Ext. Sub 48, Explosives, 10-17- 


Crouse, Paul, MC-85882, Ext. Sub 4, Intermediate & Off-route 
Points, 10-30-56 


Direct Transit Lines, Inc., MC-106603, Ext. Sub 39, Four States, 
. M. C. C. ...., 10-4-56 (embraced in MC- 58152, Sub 5) 


Hearin Tank Lines, Inc. (see Liquid Carriers, Inc.) 

Hecht Bros., Inc., MC-59570, Ext. Sub 6, Lime, 10-3-56 

Hill Lines, Inc., MC-76564, Ext., Sub 50, U. S. Hwy. 54, 10-5-56 
Hvidsten Transport, Inc., MC-28132, Ext. Sub. 39, Minn. & N. Dak. 


10-5-56 

Johannsen, L. J., MC-78913, Ext. Sub 1, Irregular Routes .... M. 
C. C. ...., 10-22-56 

Jones, Robert W., MC-115683, Sub 1, Com. Car. App., .... M. C. 
CO. . ccy BETS 

Lihn, Moey & Max, MC-30374, Ext. Sub 9, Martinsburg, W. Va. 
sean ll |e + eee Oe 

Liquid Carriers, Inc. (now Hearin Tank Lines, Inc.) MC-111758, 
Ext. Sub 14, Liquid Alum, .... M. C. C. ...., 10-10-56 

Liquid Carriers, Inc. (now Hearin Tank Lines, Inc.) MC-111758, 
Ext. Sub 15, Bay Minette, Ala., .... M. C. C. ...., 10-10-56 


(embraced in Sub 14) 
Marshall, Inc., Clare M., MC-112846, Ext. Sub 7, Petrolia, Penna. 


10-5-56 
Midwest Coast Transport, Inc., MC-111812, Exts. Subs 18, 19; 24, 
Frozen Foods, .... M. C. _» Seren , 10-22-56 
Miller Motor Line of N. Car., Inc., MC-110698, Ext. Sub 63, Ohio, 
. M.-C. C. ...., 10-65-56 


Morgan Drive-Away, Inc., MC-103993, Ext. Sub 60, Clearwater, 
Fla., 10-17-56 (embraced in MC-106398, Sub 53) 


National Trailer Convoy, Inc., MC-106398, Ext. Sub 49, Boats, 10- 
17-56 

National Trailer Convoy, Inc., MC-106398, Ext. Sub 53, Clearwater, 
Fla., 10-17-56 

New York C. R. Co., The, MC-67916, Ext. Sub 14, Lines East, 
M. C. C. ...., 10-31-56 

— & rN Co., MC-58152, Ext. Sub 5, Mich., Ohio, Ind. & IIl., 

as Fe epi rcaet! 10-4-56 

bicaies ne BN Co., Inc., (now Pacific Intermountain Ex- 
press Co.) MC-34868, Ext. Sub 32, Oregon, .... M.C.C....., 
10-17-56 


Park Trucking & Supply, Inc., MC-113168, Ext. Sub 2, Wis., 
M. C. C. ...., 10-11-56 
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ina Carrier Corp., MC-103378, Ext. Sub 45, St. Marks, Fia., 
M. C. 


C. ...., 10-29-56 
Palins, E. P., MC-115752, Com. Car. App., .... M.C.C. ...., 
10-12-56 
Red Ball Motor Freight, Inc., MC-2229, Ext. Sub 63, Perrin Air 
Force Base, Tex., .... M. C. C. ...., 10-5-56 


Redmond, Ben, MC-115727, Com. Car. pore 10-17-56 
Safeway Truck Lines, Inc., MC-110193, Ext. Sub 24, Elimination of 


Gateways, .... M. C. C. ...., 10-18-56 

Shumpert, T. R., MC-603, Ext. Sub 8, Ala., .... M. C. C. ...., 
10-24-56 

Southern-Plaza Express, Inc., MC-10928, Ext. Sub 25, Perrin Air 
Force Base, .... M. C. C. ...., 10-5-56 (embraced in MC- 


2229, Sub 63) 
eo Transportation Co., Inc., MC-79737, Ext. Sub 8, Colo., 


. 6: Cc. ...., 16-6- 56 
Transit Pent Inc., MC-94350, Ext. Sub 6, Newton, Kan., .... M. 
me Gis ev by 10- 31-56 


Vogel, Inc., John, MC-2756, Sub 12, Com. Car. App., 10-22-56 (em- 
braced in MC-F-6000) 


Wakefield, Harvey, MC-115485, Cont. Car. App., 10-5-56 


Watkins Motor Lines, Inc., MC-95540, Ext. Sub 267, Southern 
a5 na) ee le ie 6 8 689. 18-56 


Western Trunk Lines, Ltd., MC-8948, Ext. Sub 34, Explosives, 10- 
17-56 
Younger Bros., Inc., MC-531, Ext. Sub 58, Petroleum Gases, 10-10- 


27.32 Denied 

Alger Co., Geo. F., MC-46737, Ext. Sub 23, Portsmouth, Ohio (em- 
braced in MC-F-5995) .... M.C.C. ...., 10-9-56 

Avondale Trucking Co., Inc., MC-115138, Com. Car. App., .... M. 
GO. 2.005 See 


Bonney Motor Express, Inc., MC-94265, Ext. Sub 38, Louisville, 
Ky., 10-8-56 


Bonney Motor Express, Inc., MC-94265, Ext. Sub 44, Va., 
M. C. C. ...., 10-8-56 


Hennis Freight mene Inc., MC-64994, Ext. Sub 18, Alcoholic 
Liquors, 10-12-56 


M & M Fast Freight, Inc., MC-106816, Ext. Sub 1, General Com- 
modities, 11-5-56 


Midwest Coast Transport, Inc., MC-111812, Ext. Sub 23, Las Vegas, 
Nev., 10-22-56 (embraced in Sub 18) 


Oilfields Trucking Co., MC-79577, Ext. Sub 26, Origins in Southern 
California, .... M. C. C. ...., 10-18-56 


Transport, Inc., MC-101075, Ext. sub 36, Minn. & N. Dak., 10-5-56 
(embraced in MC-28132, Sub 39) 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


Cullum, Paul F., MC-15167, Ext. Sub 16, Ohio, .... M.C.C..... 
10-30-56 


27.31* 


27.31* 
27.31* 


27.31* 


27.31* 


27.31* 
27.31* 
27.31* 


27.31* 
27.31* 


27.31* 
27.31* 


27.31* 


27.32* 


27.32* 


27.32* 


27.32* 


27.32* 


27.32* 


27.32* 


27.32* 
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Diamond Transportation System, Inc., MC-111472, Ext. Sub 33, 
Rockford, Ill., .... M. C. C. » 10-25-56 


Ingram, Seth, MC-115681, Cont. Car. App., 10-15-56 


Miller, J. Tom, MC-70330, Ext. Sub 25, Points in Texas, .... 
C. , 10-29-56 


Mississippi Docks, Inc., MC-115642, Cont. Car. App., . 
, 10-16-56 


Petersen, Lester, MC-115824, Cont. Car. App., 10-16-56 
Van Meter, Clyde H. & Naomi, MC-115782, Cont. Car. App., 10-31- 
56 


Le dmegs. er: Max & nti? aa Ext. Sub 1, Elizabeth, N. J., 
. M. C. C. 11-2-56 


27.42 Denied 
Francilli Carriers, Inc., MC-88471, Ext. Sub 6, Foods, 10-8-56 


rer Freight Forwarding Corp., MC-115437, Cont. Car. App., 
. - S CS. , 10-31-56 


27.5 Water Carrier Operations 
27.51 Granted 
Ottinger, Jay, W-922, Ext. Sub 3, Vessels (2), 10-22-56 


28. Transfer, Modification or Revocation 


28.2 Modification 
28.22 Correction of Errors 


28.22 If protestant believes that mistake was made in describing 
authority intended to be granted, it may file petition to reopen the pro- 
ceeding in which it received authority to operate over this route. MOC-2229, 
Sub 68, Red Ball Motor Freight, Inc., Ex.—Perrin Air Force Base, Texas, 

5 aaa , 10-5-56, Div. 1. 


29. Abandonment 


29.2 When Granted 
29.20 Generally 


29.20 In numerous cases, the Commission has authorized abandon- 
ments previously accomplished due to lack of funds or destruction of track- 
age caused by floods. See 86 I. C. C. 422, 240 I. C. C. 494, and 290 1.C.C. 
701. There were no illegal overt acts on part of applicants which rendered 
trackage inoperable as in 162 I. C. C. 497, 162 I. C. C. 617, and 239 I. C.C. 
250. Certificate issued. F. D. 19078, California & O. C. R. Co., Abandon- 
ment, 11-6-56, Div. 4. 


29.3 Determination of Earnings 
29.31 Revenues 


29.31 Method used of calculating operating results is considered rea- 
sonable. Its effect is to give the segment credit for revenues from all local 
traffic and from all traffic originated or terminated thereon and, in addition, 
give it a credit on a gross-ton-mile cost basis for handling bridge traffic over 
the segment, as well as for excess haul over longer alternate routes. See 
249 I. C. C. 659, 667. F. D. 18920, Texas & N. O. R. Co. Abandonment, 
11-2-56, Div. 4. 
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29.32 Expenses of Involved Line 


29.82 Against the revenue credits is charged expense attributable to 
the segment plus cost of handling its traffic on other system lines. F. D. 
18920, Texas & N. O. R. Co. Abandonment, 11-2-56, Div. 4. 


29.88 Depreciation 


29.88 Roadway depreciation is not an allowable out-of-pocket ex- 
pense in an abandonment proceeding. 282 1. C. C. 525, 530. F. D. 19118, 
Delaware, L. & W. R. Co., Abandonment, 10-25-56, Div. 4. 


29.35 System Expenses 


29.35 Cost of moving traffic beyond a line involved in an abandonment 
proceeding on other system lines has been consistently determined on basis 
of 50 percent of the revenues apportioned to other system lines. 275 I. C. C. 
759 (769, 775); 282 I. C. C. 525, 580; 282 I. C. C. 622, 626. F. D. 19118, 
Delaware, L. & W. R. Co. Abandonment, 10-25-56, Div. 4. 


29.4 Economic Effect 


29.44 Rates & Charges 
29.44 Question of rates is not of controlling interest in abandonment 


proceedings, and maintenance of unprofitable lines will not be required for 
sole purpose of insuring lower rates. See 282 1.C. C. 1,12. F. D. 18920, 
Texas & N. O. R. Co. Abandonment, 11-2-56, Div. 4. 


29.45 Employees 


29.45 Conditions for protection of employees prescribed in 257 I. C. C. 
700 imposed. F. D. 19118, Delaware, L. & W. R. Co. Abandonment, 
10-25-56, Div. 4. 


To Same Effect: 
F. D. 19487, Boston & A. R. Co. et al., Abandonment, 10-17-56, Div. 4. 
F. D. 18920, Texas & N. O. R. Co. Abandonment, 11-2-56, Div. 4. 
29.8 Conditions 
29.81 Sale to New Operator 


29.81 The Commission may in its discretion impose a condition which 
will afford interested parties an opportunity to purchase the line and pro- 
vide themselves with railroad service. 247 I. C. C. 639, 257 I. C. C. 81, 
271 I. C. C. 171, and 271 I. C. C. 705. In those cases, no issue was raised 
regarding utilization of railroad property for other purposes at greater ad- 
vantage. Here, substantial savings would result from use of right-of-way 
for construction of highways. See 315 U. S. 381 and 267 I. C. C. 278, 286. 
Conditions not imposed. F. D. 19078, California & O. C. R. Co. Abandon- 
ment. 11-6-56, Div. 4. 

29.9 Disposition of Abandonment Applications 
20.91 Granted 
Boston & A. R. Co., F. D. 19437, 10-17-56 
Buffalo, R. & P. Ry. Co., et al., F. D. 19478, 11-6-56 
California & O. C. R. Co., F. D. 19073, 11-6-56 
Cassville & Exeter Ry. Co., F. D. 19502, 11-6-56 
Chicago, R. I. & P. R. Co., F. D. 19414, 10-4-56 
Delaware, L. & W. R. Co., F. D. 19118, 10-25-56 
Texas & N. O. R. Co., F. D. 18920, 11-2-56 
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31. Jurisdiction 
3. FINANCE 


31.0 Generally 


31.0 After issue of proposed stock, three stockholders propose to 
enter into an underwriting agreement under which the stockholders will sell 
shares and the underwriters will thereupon make a public offering of such 
shares. The Commission’s jurisdiction does not extend to sale by those 
stockholders to the underwriters. F. D. 19522, Watson Bros. Transportation 
Co., Inc., Stock, 10-25-56, Div. 4. 


To Same Effect: 
F. D. 19494, Associated Truck Lines, Inc., Securities, 10-22-56, Div. 4. 


31.2 Non-Negotiable Obligations 
81.21 Mortgages 


31.21 Execution and delivery of a mortgage does not constitute an 
issue of securities within scope of sec. 20a, and authority therefor is not 
required. It follows that execution and delivery of a supplement to a 
mortgage of itself requires no authority under that section. However, 
modification of securities issued by a carrier subject to provisions of sec. 
20a(2) is a matter over which the Commission has jurisdiction. 232 I. C. C. 
85; and 244 I. C. C. 709, 711. F. D. 18720, Chicago Heights Terminal 
Transfer R. Co., Bonds, 10-31-56, Div. 4. 


31.3 Securities Subject to Authorization 
81.831 Capital Stock 


31.31 The Commission has uniformly disclaimed jurisdiction over 
redisposal by railroads of reacquired securities issued by them prior to 
effective date of sec. 20a; but no similar finding has been made in respect 
of redisposal of securities issued pursuant to authority granted under that 
section, whether or not order provided that the securities should not be 
sold, pledged, repledged or otherwise disposed of, except as authorized by 
the Commission. Omission of such a provision from order is not significant 
as statute itself contains a limitation to the same effect. In carrying out 
stock option plan, no distinction will be made, or would be practicable, 
with respect to shares issued before and after pertinent effective date. 
Thus it is appropriate for the Commission to assume jurisdiction in the 
matter. F. D. 19855, Delaware, L. & W. R. Co., Stock, 11-6-56, Div. 4. 


33. Purpose of Issue 


33.0 Generally 
33.01 Guaranty of Subsidiary’s Obligation 


33.01 Guaranty of Subsidiary’s Obligations Authorized in the Follow- 
ing Proceedings: 


Richmond Greyhound Lines, Inc. et al., Assumption of Obligation 
& Liability, F. D. 19476, 10-4-56 33.01* 
33.2 Additions & Betterments 
33.23 Motor Truck Terminals 


33.23 Issue of Securities for Acquisition, Construction or Betterment 
of Motor Truck Terminals Authorized: 


Associated Truck Lines, Inc., Securities, F. D. 19494, 10-22-56 33.23* 
Los Angeles-Seattle Motor Express, Inc., Note, F. D. 19475, 10-11-56 33.23* 
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33.5 Issues Incident to Unification 
33.51 Railroad 


$3.51 The Issue of Securities in connection with the Financing of 
Stock Control, Acquisition of Railroad Properties or Assets, the Issue or 
Exchange of Stocks in Mergers Authorized: 


Washington & Old Dominion R., Control, F. D. 19382, 11-2-56 33.51° 
$3.58 Motor Truck 


33.53 Issues of Securities Incident to the Acquisition of Control, 
Property or Assets, or to Unification or Merger Authorized: 


Spector Freight System, Inc., Securities, F. D. 19180, 10-8-56 


(embraced in MC-F-6091) 33.53* 
Transcon Lines, Securities, F. D. 19033, 10-9-56 (embraced in 
MC-F-6053) 33.53* 


33.6 Recapitalization 
83.63 Motor Truck 


33.63 Issue of Securities Incident to Recapitalization or Reincor- 
poration of Motor Truck Companies Authorized in: 


Central Wisconsin Motor Transport Co., Stock, F. D. 19484, 


10-15-56 33.63* 
Watson Bros. Transportation Co., Inc., Stock, F. D. 19522, 
10-25-56 33.63* 


33.7 Employee Bonus Incentive Plans 
83.70 Stock Purchase Plans 
33.70 Issues of Capital Stock of Carriers Pursuant to Employee Stock 
Purchase Option Plans or Agreement Authorized in: 
Delaware, L. & W. R. Co., Stock, F. D. 19355, 11-6-56 33.70* 
Transcon Lines, Stock, F. D. 19447, 10-8-56 33.70* 


33.9 Stock Dividends or Splits 
83.93 Motor Truck 


33.93 Issue of Stock Dividend or Stock Split of Capital Stock of 
Motor Truck Lines Authorized in: 


Pacific Intermountain Express Co., Stock, F. D. 19401, 10-25-56 33.93* 


34. Alteration of Securities 


34.5 Debt Indenture 
84.50 Generally 


34.50 Carrier subject to provisions of sec. 20a(2) of the Act may 
modify the provisions of a mortgage defining the rights of holders of bonds 
without first securing Commission approval, provided, such modification 
does not result in an alteration of the provisions expressed in the bonds. 
Found that no authorization is required for execution and delivery of sup- 
plemental mortgage indenture because no alteration in terms of the first- 
mortgage bonds will result. F. D. 18720, Chicago Heights Terminal Trans- 
fer R. Co., Bonds, 10-31-56, Div. 4. 
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4. SERVICE & OPERATIONS 
44. Accessorial 
44.2 Transit 


44.20 Generally 


44.20 Transit is a service under control of the line or carrier pub- 
lishing the service. Its purpose is to permit service at some point between 
origin and destination of traffic and in general direction of original move- 
ment. A backhaul ordinarily is contrary to this purpose. Moreover, it is 
a special service and, except where it is universally available and necessary, 
should not be required except upon a clear showing that failure to provide it 
results in unjust discrimination or undue prejudice. See 237 I. C. C. 408, 
No. 31775, Knappen Milling Co. v. C. & O. Ry. Co., .... LC. C. 
10-8-56, Div. 3. 


48. Liability 
48.0 Generally 
48.01 Initial Carrier 


48.01 Where acting as common carriers in transportation of circuses 
and show outfits, respondents, in complying with Rule 63 of the Commis- 
sion’s Tariff Circulars Nos. 18-A (49 C. F. R. 145.63) and 20 (49 C. F. R. 
141.63), may not file contracts containing provisions purporting to limit 
their liability. .No. 31656, Transportation of Circuses & Show Outfits, .... 
I. C. C. ...., 11-1-56, Div. 2. 


5. RATE STRUCTURE 
53. Rate Adjustments 


53.2 Rate Groups 
53.21 Grouping 


53.21 Rate differences resulting from regrouping are not sufficient to 
support unlawfulness where transportation conditions are dissimilar. No. 
31798, National Molasses Co. v. Aberdeen & R. R. Co., .... I. C. C. ...., 
10-12-56, Div. 2. 


53.3 Class Rates 
53.30 Generally 


53.30 Class and commodity rates on same level is contrary to estab- 
lished ratemaking principles. Class rates normally provide the highest rates 
on a particular commodity. No. 31280, General Chemical Div., Allied 
Chemical & Dye Corp. v. A. T. & S. F. Ry. Co., .... I. ©. C. ...., 10-29-56, 
Div. 3. 


53.4 Commodity Rates 
53.40 Generally 


53.40 In a competitive commodity-rate adjustment, such as that long 
established on this traffic, it is not unusual to maintain, and the Commis 
sion has often prescribed, rates for longer hauls which bear a lower rela- 
tion to first-class than do the rates from points nearer to common markets. 
No. 81880, Colorado Fuel & Iron Co. v. A. T. & S. F. Ry. Co., 10-8-56, Div. 3. 
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54. Joint or Through Routes, Rates & Divisions 
54.2 Establishment 


54.22 Involuntary 


54.22 Concurrence with respect to divisions is not a prerequisite in 
establishment of lawful routes. See 274 I. C. C. 704, 711. No. 31775, 
Knappen Milling Co. v. C. & O. Ry. Co., .... I. C. C. ...., 10-8-56, Div. 3. 


54.22 Defendants maintain through routes from the Canadian origin 
to eastern U. 8. desinations but are not required to establish joint rates 
over them. No. 31692, Consolidated Mining & Smelting Co. of Canada, Ltd., 
et al. v. N. ¥. C. R. Co., .... I. C. C. ...., 10-25-56, Div. 2. 


54.4 Routes 
54.44 Backhauls 


54.44 Establishment of through routes sought by complainant would 
require a 118-mile backhaul, 11.7 per cent of a 1004-mile route and 33.6 
percent of the 351 miles over route to another point, and would thus not 
provide more efficient or more economic transportation. Under certain con- 
ditions carriers may voluntarily perform back- or out-of-line hauls in con- 
nection with transited shipments; but the Commission will not ordinarily 
require them to do so. No. 81775, Knappen Milling Co. v. C. & O. Ry. Co. 
(No. 81776), .... I. C. C. ...., 10-8-56, Div. 3. 


54.7 Divisions 
54.70 Generally 


54.70 Purpose of provisions of sec. 3(4) of the Act is to require fair 
and equitable treatment of connecting lines in respect of rates and charges 
on traffic interchanged with those connections and to prohibit discrimina- 
tion between them, except for just cause, without the qualifications of sec. 2. 
This discrimination is no less apparent when carriers receive their charges 
in the form of a division of rates in one instance and without just cause 
collect their full local or flat rates for identical service on through ship- 
ments from a Canadian origin, the transportation in each case being sub- 
stantially equal. 31 I. C. C. 472, 481. The words “rates” and “charges” 
in the context of sec. 3(4) refer to compensation for services, whether col- 
lected as a rate or a division. It is not the form of the charge but the sub- 
stantial difference in treatment which works the unlawful discrimination. 
See 351 U. S. .56 No. 31629, Consolidated Mining & Smelting Co. of Canada, 
ltd., et al. v. N. Y. OC. R. Co., .... 1. C. C. ...., 10-25-56, Div. 2. 


55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 


55.01 Assailed rates are regarded by defendants as necessary in order 
to remain competitive, and the Commission will not condemn them unless 
they are shown to be unlawful. No. 31798, National Molasses Co. v. Aber- 
deen & R. R. Oo., .... 1.0. C. ...., 10-12-56, Div. 2. 


55.06 Disruption of Rate Structure 


55.06 It seems reasonable to expect that approval of this rate would 
have a deleterious effect upon other rates on fresh meats in same general 
territory for which the record affords no justification. I & S M-8182, Carcass 
Hogs—Stuart Transportation Corp., .... M. C.C. ...., 10-18-56, Div. 2. 
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55.1 Reduced Rates to Meet Competitive Rates 
55.14 Motor Carrier v. Rail or Forwarder 


55.14 Respondent is entitled to compete on an equal basis and is not 
required to refrain from publishing reduced rates solely to protect traffic of 
the railroads. I & S M-7946, Pulpboard—South to Penna., Ohio & W. Va,, 

--. M.C. C. ...., 10-19-56, Div. 3. 


55.2 Destructive Competition 
55.24 Motor Carrier 


55.24 Where matter of competition is at issue in a proceeding such 
as this, it is incumbent upon respondent to show that competition is real, 
and of course proposed rate must be shown to be compulsory. I & § 
M-8143, Motor Carriers Tariff Bureau—Foil, Shot, Titanium, etc., 

M. C. C. ...., 10-24-56, Div. 2. 


55.24 It must be shown that proposed reduced rates are reasonably 
compensatory and no lower than necessary to meet existing competition. 
I & S M-8229, Rate Basis—Willow Run, Mich., .... M. C. C. ...., 10-22-56, 
Div. 2. 


55.6 Rate Differentials 
55.62 Rail over Water 


55.62 Wide variance of costs indicated by several distributors using 
barge service clearly demonstrates that it would be a difficult and dangerous 
practice to find that existing rail rates in a comprehensive territorial adjust- 
ment are unlawful, based solely or mainly upon costs ascribed by a shipper 
or distributor to operation of a single private terminal. To do so would 
be to base transportation rates on costs of a private operation over which 
neither the carriers nor the Commission has any control. No. 31798, 
National Molasses Co. v. Aberdeen & R. R. Co., .... I. C. C. ...., 10-12-56, 
Div. 2. 


55.8 Compensativeness 
55.80 Generally 


55.80 In suspension proceedings, it must appear that proposed rates 
are compensatory. No cost data were submitted. Proposed rates are the 
same as or slightly higher than those of an alleged competing carrier and 
would enable respondent to balance traffic. On this record, compensatory 
character of proposed rates cannot be appraised. I & S M-8168, Pallets, 
Platforms, or Skids to Waynesburg, Ohio, .... M. C. C. ...., 10-26-56, 
Div. 2. 


55.82 Rail Rates 


55.82 Giving due consideration to lower rate for complementary re- 
turn movement of empty containers, absence of rail cost data, and to nature 
of traffic involved, it is concluded that proposed rates are not shown to be 
compensatory. I & S 6547, Malt Liquors—TIll., Mo., Neb., & Wis. to Texas, 
cove LC. C..... , 10-866, Div. 8. 


55.82 Proposed rate would yield 30.43 mills a ton-mile, which com- 
pares favorably with revenues produced by other commodities moving in 
piggy-back service over same route, and is substantially greater than average 
revenues of respondent carriers in 1954, ranging from 13.63 to 19.13 mills 
a ton-mile. Compare 297 I. C. C. 237. Proposed rate found just and rea- 
sonable. I & S 6473, Paving Equipment—Chicago to Philadelphia, .. 
I. C. C. ...., 9-25-56, Commission. 
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55.88 Motor Carrier Rates 


55.83 While proposed rate might be remunerative so far as respondent 
is concerned, because it intends to purchase transportation at 75 percent 
of the revenue, the Conimission cannot assume that 75 percent of the reve- 
nue presents cost for service performed under lease. See 62 M. C. C. 567. 
‘- S M-8143, Motor Carriers Tariff Bureau—Foil, Shot, Titanium, etc., 

... M.C.C. ...., 10-24-56, Div. 2. 


55.83 ial rates would yield increased minimum revenue, which 
compares favorably with that yielded by compared rates on other heavy- 
loading commodities. I & S M-7946, Pulpboard—South to Penna., Ohio & 
W. Va, .... M.C.C. ...., 10-19-56, Div. 3. 


57. Tariffs 


57.3 Interpretation 
57.80 Generally 


57.30 Tariff must be interpreted according to its published terms. 
291 I. * C. 223, 230. No. 81740, Tobin Packing Co., Inc. v. B. & O. R. Co., 
I.C. C. ...., 10-8-56, Div. 2. 


57.34 Resolution of Ambiguities 


57.34 A discrepancy, or lack of consistency, is not tantamount to an 
ambiguity or to a situation which comprehends two or more possible mean- 
ings. No. 31740, Tobin Packing Co., Inc. v. B. & O. R. Co., .... I. C. C. 

, 10-8-56, Div. 2. 


57.87 Points or Areas Covered 


57.87 Destination points are construction or job sites a considerable 
distance from origins. Under these circumstances, a named county is a 
proper tariff designation of places from or to which rates apply for services 
performed by a motor common carrier over irregular routes, as authorized 
in its certificate. However, index to tariff should reflect fact that it contains 
rates applicable from and to the counties in question. Rule 3(d) of the 
Commission’s Tariff Circular M. F. No. 3. I & S M-8512, Shingles between 
Cal. & Oregon, .... M. C. C. ...., 11-5-56, Div. 2. 


57.4 Binding Force 
57.42 Tariff Errors 


57.42 Error in publication of rates does not relieve carriers from 
their duty under sec. 6(7) of the Act to charge rates specified in tariffs in 
effect on date of shipment. 232 I. C. C. 471; 204 1. C. C. 525. The Com- 
mission has no authority to permit or require correction of a tariff error 
nunc pro tunc. 289 I. C. C. 673, 683. No. 31740, Tobin Packing Co., Inc. 
¥ B. & O. R. Co., .... IC. C. ...., 10-8-56, Div. 2. 


58. Charges 


58.0 Generally 


58.00 Applicable Charges Determined 
58.01 Minimum Charge 


58.01 Respondent motor carriers admonished to cancel a minimum 
charge rule which has effect of treating each portion of a single shipment 
loaded to capacity of vehicle as a separate shipment, subject to volume rate 
and minimum weight. 61 M. C. C. 163 and 66 M. C. C. 237. I1&S M-81438, 
Motor Carriers Tariff Bureau—Foil, Shot, Titanium, etc., .... M. C. C. 
10-24-56, Div. 2. 
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58.4 Aggregate of Intermediates 
58.40 Generally 


58.40 Combination composed of a commodity rate plus rates based on 
the class-45 rating in the uniform classification found applicable in lieu of 
the exceptions rates assailed because of the operation of an aggregate of 
intermediates provision in the exceptions tariff. 294 I. C. C. 625. No, 
31690, Waukesha Motor Co. v. Minneapolis, St. P. & S. Ste. M. R. Co., .... 
I. C. C. ...., 10-22-56, Div. 2. 


6. RATE LEVEL 
60. Generally 
60.0 Administrative Policies 

60.05 Volume of Traffic 

60.05 On present record it cannot be concluded that proposed rates 
would increase respondent’s revenues by inducing greater volume of traffic 
through cessation in trend toward decentralization. I & S 6547, Malt 
Liquors—TIl., Mo., Neb., & Wis. to Texas, .... I. C. C. ...., 10-1-56, Div. 2. 
60.07 Past or Future Re bl 


60.07 Subsequent reduction of a rate does not establish that former 
rate was unjust or unreasonable, but the reduction is an element to be con- 
sidered. No. 31871, California Packing Corp. v. C. B. & Q. R. Co., 

I. C. C. ...., 10-5-56, Div. 3. 


60.3 Conformity with Fourth Section Principles 
60.84 Through v. Aggregate of Intermediate Rates—Motor Carrier 
60.34 Higher rates for a shorter than for a longer haul over same 
route are unjust and unreasonable unless warranted by special circum- 
stances. bs ig ar American Envelope Co. v. A. & H. Truck Line, Inc., 
We Biles hi6;<:0 C. C. ...., 10-22-56, Div. 3. 


62. Rate Comparisons 
62.0 Generally 

62.01 Standard of Reasonableness 

62.01 Best test of unreasonableness of a rate is a comparison with 
other rates on like traffic in same general territory. 280 I. C. C. 353. No. 
81884, Marinette Marine Corp. v. A. T. & S. F. Ry. Co., .... I. C. C....., 
10-5-56, Div. 2. 

62.7 Machinery, Equipment, Implements & Appliances 

62.70 Generally 

62.70 While values of some of the machinery referred to compare 
favorably with complainant’s commodity, mechanized landing craft, simi- 
larity between the articles does not go beyond that point. Complaint dis- 
missed. No. 31884, Marinette Marine Corp. v. A. T. & S. F. Ry. Co., .... 
I. C. C. ...., 10-65-56, Div. 3. 


63. Value of Service 
63.0 Generally 





63.02 Value of Article 


63.02 Rates on articles which can and properly should bear a rela- 
tively high transportation charge, such as alcoholic liquors, should not be 
allowed to gravitate to lower segment of rate scale without a convincing 
showing that such traffic will be bearing its full share of transportation 
burden. 52 M. C. C. 403, 408. I & S M-7987, Alcoholic Liquors—Lawrence 
burg, Ind., to Buffalo, N. Y., .... M.C. C. ...., 10-22-56, Div. 3. 
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63.02 Damaged, used, or second-hand articles are not for those rea- 
sons alone entitled to lower rates than those applicable on same articles 
when new. No. 31871, California Packing Corp. v. C. B. & Q. R. Co., 

LC. C. ...., 10-5-56, Div. 3. 


63.5 Semi-Processed Material 
68.59 Scrap, Slag & Waste Material 


63.59 Assailed rates on railway rails and railway car or locomotive 
axles for remelting purposes are generally on scrap iron basis which is 
shown to be largely depressed by water competition. Particularly in view 
of this fact and also because of greater value of rerolling material, maxi- 
mum reasonable rates on the latter may well be substantially higher than 
rates on remelting material. No. 31878, Commercial Metals Co. v. A. T. & 
a. F. Ry. Oo, .... LC. C. ...., 10-19-66, Diy. 3. 


63.6 Industrial Manufacturers 
63.65 Paper & Products 


63.65 Valentine material constitutes much cheaper commodity than 
finished valentines, for which present rating and rates were established, 
and may well carry rates somewhat lower than those on the more valuable 
article. I & S M-8147, Exceptions Rating—Paper Valentines—between 
Bd A@N. Y. .... M. C. C..... «5 10-9-66, Div. 8. 


63.8 Necessaries 
63.82 Canned or Preserved Food 


63.82 Damaged canned goods had practically no commercial value at 
time of shipment, and rate sought was subsequently established to cover 
this particular movement. Taking all facts of record into consideration, 
rate and charges assailed found unreasonable to extent that the sought basis 
was exceeded. No. 31871, California Packing Corp. v. C. B. & Q. R. Co., 
Ge. 1. 0.0. o.c., £06566, Div. 8; 


64. Compensativeness 


64.0 Generally 
64.03 Reasonable Compensation 


64.03 Proposed motor-carrier rates that can be defended only on out- 
of-pocket cost theory have frequently been condemned because of their 
harmful effect upon general rate structure. I & S M-8010, Paints, etc.,— 
Sweetwater, Texas to Kansas City, Mo., .... M. C. C. ...., 10-24-56. Div. 2. 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 Car rental is an operating expense, and it would be unsound to 
deduct from gross revenues per car the expense to defendants of using 
privately-owned tank cars of six cents per loaded mile or three cents per 
mile for the round-trip distance. By renting tank cars, expense of owning 
and maintaining such cars is avoided. No. 831793, National Molasses Co. v. 
Aberdeen & R. R. Co., .... I. C. C. ...., 10-12-56, Div. 2. 


64.11 Average Costs 


64.11 System-wide averages, including L. T. L. traffic, should be used 
with caution in judging compensatory nature of rates for particular move- 
ments. I & S M-7987, Alcoholic Liquors—Lawrenceburg, Ind., to Buffalo, 
Bee oe: Ble GeO. 6+ 0:09 A0-8S-08,. Div. S. 


64.11 For relatively short hauls, system average costs are of little 
value in determining compensatory nature of proposed rates. I. & S M-7966, 
Glassware—Mich. to Marion, Ind., .... M. C. C. ...., 10-28-56, Div. 2. 
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64.11 With respect to territorial system average costs of record, the 
heavy-loading T. L. traffic here considered, is usually less expensive to 
handle than traffic generally, including L. T. L. quantities. I & S M-7667, 
Synthetic Rubber—Texas & La. to West & Southwest, .... M. C. C. 
10-8-56, Div. 3. 


64.15 Round Trip Costs 


64.15 Although relying in part on revenue which will be received on 
movement of finished products in reverse direction, respondent submits no 
evidence of rates or revenue applicable thereto or costs in either direction, 
Under these circumstances, proposed rates may not be found just and rea- 
sonable. I & S M-7974, Scrap Paper—Dieckbrader Express, Inc., .... 
M. C. C. ...., 10-19-56, Div. 2. 


66. Class Rates 
66.0 Generally 
66.02 General Class Rate Scales 


66.02 Reduced L. T. L. class rates from and to. Willow Run, Mich., 
found not shown to be just and reasonable. I & S M-8229, Rate Basis— 
Willow Run, Mich., .... M. C. C. ...., 10-22-56, Div. 2. 


66.6 Industrial Manufactures 
66.65 Paper & Products 


66.65 Rates on envelopes, n.o.i., in L. T. Ls., within central states 
territory found unjust and unreasonable. Just and reasonable basis of rates 
prescribed. MC-C-1842, American Envelope Co. v. A. & H. Truck Line, Inc., 
et al., .... M.C.C. ...., 10-22-56, Div. 3. 


66.65 Proposed reduced motor-carrier exceptions rating on paper val- 
entines, without envelopes, in boxes on pallets, between points in N. J. & 
N. Y., found just and reasonable. I & S M-8147, Exceptions Rating, Paper 
Valentines, between N. J. & N. Y., .... M.C. C. ...., 10-9-56, Div. 2. 


66.7 Machinery, Equipment, Implements & Appliances 
66.72 Industrial 


66.72 Rates charged on shipments of internal combustion engines, 
n.o.i.b.n., in C. Ls., from Waukesha, Wis., to various points in La. & Texas, 
found inapplicable. Applicable rates determined, and reparation awarded. 
No. 31690, Waukesha Motor Co. v. Minneapolis, St. P. & S. Ste. M. R. Co., 
etal, .... 1.C.C. :..., 10-32-56, Div. 2. 


66.78 Other Transportation 


66.78 Rate charged on C. L. shipments of landing craft, mechanized, 
from Marinette, Wis., to San Diego, Cal., found not shown to have been 
unjust or unreasonable. No. 31884, Marinette Marine Corp. v. A. T. & S. F. 
Ry. Co., et al., .... 1.0. C. ...., 10-5-56, Div. 2. 


67. Commodity Rates 


67.0 Generally 
67.09 Miscellaneous Commodities 


67.09 Proposed motor-common-carrier commodity rates on various 
commodities, from and to certain a9 in central territory, found not 
shown to be just and reasonable. I & S M-8148, Motor Carriers Tariff 
Bureau, Inc.,—Foil, Shot, Titanium, etc., .... M. C. C. ...., 10-24-56, 
Div. 2. 
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the 67.1 Products of Agriculture 
® to F 67.41 Grain & Products 


67.11 Rates on grain and grain products from Missouri River markets 
and points from which the rates are based thereon, transited at St. Louis, 
Mo., or East St. Louis, Ill., and reshipped to destinations in portions of Mo., 
Ark., La., and Texas and to Memphis, Tenn., and Vicksburg and Natchez, 
Miss., found to result in undue prejudice and preference. Unlawfulness 
ordered removed. No. 31799, Merchants Exchange of St. Louis v. Alton & 
tion. ma, 6 Gb. .... 1,C. ©. ...., 10-8-66, Div. $. 

Tea- 67.19 All Other 

vee 67.19 Rates on blackstrap molasses, in C. Ls. from New Orleans, La., 
and related points, Savannah & Port Wentworth, Ga., and Jacksonville, 
South Jacksonville, Clewiston and Okeelanta, Fla., to points in Ala., Ga., 
Ky. and Tenn., and to southern territory border points, found not shown to 
be unjust or unreasonable, or otherwise unlawful. No. 31798, National 
Molasses Co. v. Aberdeen & R. R. Co., et al., .... M. C. C. ...., 10-12-56, 
Div. 2. 

lich., 67.2 Animals & Rough Products 

Sho 67.23 Swine 

67.23 Proposed T. L. rate on hogs, dressed, in half carcasses, from 
Louisville, Ky., and Madison, Ind., to Worcester, Mass., found not shown to 
be just and reasonable. I & S M-8132, Carcass Hogs—Stuart Transportation 
Corp., .... M. C. C. .,..., 10-18-56, Div. 2. 


tates 67.5 Semi-Processed Material 


rates 67.54 Industrial Chemicals & Acids 


67.54 On reconsideration, rates on sulphuric acid, in tank-car loads, 
from El Segundo and Nichols, Cal., to points in Oregon, Wash., Mont., 
- val- Idaho, Utah, Ariz., and Nev., found unreasonable. Maximum reasonable 
Lé basis prescribed. Findings in prior report, 296 I. C. C. 111, modified in 
aper part. No. 31230, General Chemical Div., Allied Chemical & Dye Corp. v. 
A. T. & 8S. F. Ry. Co., et al., .... I. C. C. ...., 10-29-56, Div. 3. 

67.56 Rubber, Asbestos & Plastics 


67.56 Reduced motor-carrier rates on rubber, natural, guayule, neo- 
phrene, or synthetic, from designated origins in Texas & La. to various 
destinations in Ill., Ind., Iowa, Kan., Minn., Mo., Neb., Wis., Ky., Mich., 
zines, N. Y., Ohio, Penna., and W. Va., found lawful. I & S M-7667, Synthetic 
whol re & La., to West & Southwest, .... M. C. C. ...., 10-8-56, 
: , y. 3. 


Co, | 67.58 Primary Metals 


67.58 Rate on pig iron, in C. Ls., from Minnequa, Colo., to Claymont, 
Del., found not shown to be unjust or unreasonable. No. 31830, Colorado 


rized, Fuel & Iron Co., v. A. T. & S. F. Ry. Co., et al., .... 1. C. C. ...., 10-8-56, 
been Div. 3. 
8. F. 67.58 Undue prejudice and preference found in rates on pig lead and 


slab zinc, in C. Ls., from Tandenac, B. C., Canada, on the one hand, and 
western smelter points in the U. S., on the other, to eastern destinations. 
Unlawfulness ordered removed. No. 31629, Consolidated Mining & Smelt- 
ing Co. of Canada, Ltd., et al., v. The N. Y. C. R. Co., et al., .... 1. C. C. 
-+++, 10-26-56, Div. 2. 


67.59 Scrap, Slag & Waste Material 


rious 67.59 Rates on railway rails and railway car or locomotive axles 
i not having value only for rerolling or remelting purposes, from mountain-Pa- 
Tariff cific territory to eastern destinations, found not shown to be unjust or un- 


4-56, reasonable. No. 31873, Commercial Metals Co. v. A. T. & S. F. Ry. Co., et al., 
---» ..C.C. ...., 10-19-56, Div. 3. 
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67.59 Proposed motor contract-carrier minimum rates on scrap paper 
from Chicago, Ill., Indianapolis, Ind., and Louisville, Ky., to Cincinnati, 
Ohio, found not shown to be just and reasonable. I & S M-7974, Scrap Paper 
—Dieckbrader Express, Inc., .... M. C. C. ...., 10-19-56, Div. 2. 


67.6 Industrial Manufactures 


67.63 Wood Articles 


67.63 Proposed motor common-carrier any-quantity rates on pallets, 
platforms, or skids from points in Penna., and W. Va., to Waynesburg, 
Ohio, found not shown to be just and reasonable. .I & S M-8168, Pallets, 
Platforms, or Skids, to Waynesburg, Ohio, .... M. C. C. ...., 10-29-56, 
Div. 2. 


67.64 Construction Material 


67.64 Proposed reduced T. L. rates on paints, plasterboard, and allied 
articles, from Sweetwater, Texas to Kansas City, Mo., found not shown to 
be just and reasonable. I. & S M-8010, Paints, etc.,—Sweetwater, Texas, to 
Kansas City, Mo., .... M. C. C. ...., 10-24-56, Div. 2. 


67.64 Proposed reduced rates on shingles and shakes, between points 
in Cal., on the one hand, and points in Oregon, on the other, found not 
shown to be just and reasonable. I & S M-8512, Shingles between Cal. & 
Oregon, .... M. C. C. ...., 11-5-56, Div. 2. 


67.65 Paper & Products 


67.65 Reduced motor common-carrier rates on pulpboard from Macon, 
Ga., Hartsville, 8. C., & Sylva, N. C., to Wheeling, W. Va., and certain points 
in Penna. and Ohio, found just and reasonable. I & S M-7946, Pulpboard— 
South to Penna., Ohio & W. Va. .... M.C.C. ...., 10-19-56, Div. 3. 


67.67 Paints, Abrasives & Preservatives 


67.67 Proposed reduced rate on paint and paint materials from 
Kankakee, IIll., to Cleveland, Ohio, found not shown to be just and reason- 
able. I & S M-7984, Paint—Kankakee, Ill., to Cleveland, Ohio, .... M.C.C 

, 10-5-56, Div. 2. 


67.7 Machinery, Equipment, Implements & Appliances 
67.73 Construction 


67.73 On reconsideration, proposed reduced rate on paving rammers, 
smoothers, tampers, and asphalt cutters, min. 23,000 lbs., from Chicago, IIL, 
to Philadelphia, Penna., found just and reasonable. Prior findings, 298 
I. C. C. 11, reversed. I & S 6478, Paving Equipment—Chicago to Phila- 
delphia, .... I. C. C. ...., 9-25-56, Commission. 


67.8 Necessaries 
67.82 Canned or Preserved Foods 


67.82 Rate on damaged canned spinach, in C. Ls., from Waco, Texas 
to Mendota, Ill., found to have been unjust and unreasonable. Reparation 
ers No. $1871, California Packing Corp. v C. B. & Q. R. Co., et al., 

.C.C. ...., 10-5-56, Div. 3. 


67.83 Meat, Poultry & Dairy Products 


67.83 Rates charged on C. L. shipments of fresh meats from points in 
Utah, Colo., N. Dak., S. Dak., Minn., Iowa, Neb., Kan., Mo., Okla., and 
Texas to points in trunkline and New England territories, found inappli- 
cable. Applicable rates determined and reparation awarded. No. 31740, 
Tobin Packing Co., Inc. v. B. & O. R. Co., et al., .... I. C. C. ...., 10-8-56, 
Div. 2. (embraces- No. 31740, Subs 1 through 5; No. 31756 and 31756, 
subs 1 through 5). 
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~ 67.84 Beverages 
per 67.84 Proposed reduced rates on malt beverages, in C. Ls., from points 
in Ill., Mo., Neb., and Wis., to certain points in Texas, found not shown to 
be just and reasonable. I & S 6547, Malt Liquors—HIll., Mo., Neb. & Wis. 
to Texas, .... I. C. C. ...., 10-1-56, Div. 2. (embraces F. S. A. 31517). 
67.84 Reduced T. L. rate on alcoholic liquors, n. o. i., in glass in boxes, 
or in bulk in bbls., from Lawrenceburg, Ind., to Buffalo, N. Y. found not 
ts, shown to be just and reasonable. I & S M-7987, Alcoholic Liquors— 
rg, Lawrenceburg, Ind., to Buffalo, N. Y., .... M. C. C. ...., 10-22-56, Div. 3. 
oe 67.87 Household Fixtures, Appliances & Instruments 
; 67.87 Proposed T. L. rate on electric motors from St. Louis, Mo., to 
Webster City, Iowa, found not shown to be just and reasonable. Proposed 
schedules ordered canceled, without prejudice to filing of new schedules in 
ied accord with findings made. I & S M-7936, Electric Motors—St. Louis, Mo. 
to to Webster City, Iowa, .... M. C. C. ...., 11-1-56, Div. 2. 
be 67.9 Miscellaneous Manufactures 
67.94 Glassware 
_ 67.94 Proposed reduced T. L. rate on glass bulbs, radio transmitting 
& or cathode ray tube, without metal fittings, and rods or tubing, n. o. i., from 
: Albion and Battle Creek, Mich. to Marion, Ind., found not shown to be di 
and reasonable. I & S M-7966, Glassware—Mich. to Marion, Ind., 
M.C. C. ...., 10-23-56, Div. 2. 
on, 7. EQUALITY OF CHARGES 
nts 
coe 70. Generally 
70.2 Rate Adjustment or Practices 
70.20 Generally 
‘om 70.20 Objective in prescription of the rate-break principle in the 
‘on- grain-rate revision was elimination of dual bases of rates from rate-break 
rr markets, namely proportionals on some traffic and transit balances of one- 
factor through rates on other traffic, with resulting undue prejudice to ship- 
pers whose inbound tonnage originated at points from which through rates 
were not established, and who were, therefore, unable to take advantage of 
the lower transit balances. However, exceptions have been made upon 
complaint and by voluntary action of the carriers; and the findings were 
ers, not intended to bar exceptions necessary to ow application and avoid- 
Iil., ance of injustice in specific situations. 259 I. C. 629, 693. No. 31799, 
298 Merchants’ Exchange of St. Louis v. Alton & - R. a = — Bas © 
ila- 8-56, Div. 3. 
70.4 Preference of Point or Territory | 
70.40 Generally 
70.40 Respondent has established rates from competitive area, which 
became effective without protest, and failure to accord similar treatment to 
xas origins here concerned might result in undue prejudice. I & S M-7946, 
ion a to Penna., Ohio & W. Va., .... M. C. C. ...., 10-19-56, 
al., We Be 
74. Undue Preference or Prejudice 
74.0 Generally 
_ 74.01 General Rule 
and 74.01 The fact that assailed rates reflect greater reductions from 
pli- prior rates in some instances than in others does not establish that undue 
740, preference and prejudice exist. Evidence must ordinarily establish that 
56, assailed rates are a source of advantage to the parties or to the traffic 
156, alleged to be preferred and a detriment to the parties or traffic alleged to 
be prejudiced. See 274 I. C. C. 584, 588. No. 31793, National Molasses 


Co. v. Aberdeen & R. R. Co., .... I. C. C. 10-12-56, Div. 2. 
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74.01 Complainant railroad’s allegation of a violation of Sec. 3(1) of 
the Act could apply only to preference and prejudice between shippers, 
203 I. C. C. 637, 647. Compare 287 I. C. C. 611, 619; affirmed in 351 U. g, 
321. No. 31629, Sub 1, M. St. P. & St. Ste. M. R. Co., v. Akron, C. & Y. R, 
Co., et al., (Embraced in No. 31629) .... 1. C. C. ...., 10-26-56, Div. 2. 


74.3 Injury to Complainant 
74.30 Generally 


74.30 Fundamentally, a violation of sec. 3 cannot exist unless resuli- 
ing injury will cease upon removal of the prejudice, regardless of the man- 
ner of its removal. See 205 I. C. C. 253, 261. No. 31775, Knappen Milling 
Co. v. C. & O. Ry. Oo., .... I. C. C. ...., 10-8-56, Div. 3. 


74.30 The fact that shipments have continued to move from the 
Canadian origin in substantial and increased volume, despite rate disparity 
complained of, does not rebut showing of undue preference and prejudice. 
A patent discrimination in rates is not to be condoned because other com- 
petitive advantages and disadvantages, wholly unrelated to service of trans- 
portation, may favor a shipper complaining of such discrimination. When 
sales are made under keen competition in common markets, as they are here, 
the correlative of the advantage gained from the lower rate level must be 
a detriment or injury to a competitor who must ship on the higher level. 
201 I. C. C. 165; 206 I. C. C. 445, sustained in 296 U. S. 187. Compare 
101 F. Supp. 317, 323. No. 31629, Consolidated Mining & Smelting Co. of 
Canada, Ltd., et al. v. N. Y. C. R. Co., .... I. C. C. ...., 10-26-56, Div. 2. 


75. Intrastate Rates 
SECTION 13 (3) ORDERS 


75.6 Industrial Manufactures 
75.64 Construction Materials 


75.64 Upon reconsideration, affirmed findings in prior report, 298 
I. C. C. 163, that Arizona intrastate rates and charges on cement cause 
unjust discrimination against interstate commerce; and prescribing the basis 
for removal of such unjust discrimination. No. 31687, Arizona Intrastate 
Freight Rates & Charges, .... I. C. C. ...., 10-15-56, Commission. 


8. UNIFICATIONS 


80.0 Jurisdiction 
80.01 Generally 


80.01 Under second proviso of sec. 206(a)(1), intrastate carriers are 
exempt from certificate requirements of the Act with respect to interstate 
operations solely within one state, corresponding to their intrastate authority 
in the same state. This exemption does not contemplate exclusion from 
provisions of sec. 5 of the Act. MC-F-5914, Lewis B. Renner—Investiga- 
tion of Control—Renner’s “ae Inc., Bluffton Express, Inc., & Reliable 
Trucking Service, Inc., .... M 2) ae 10-9-56, Div. 4. 


80.01 Sugar Transport holds temporary authority to operate in inter- 
state or foreign commerce for a period, which, as originally granted, was for 
150 days, and has been extended indefinitely. Sugar Transport is a motor 
carrier subject to part II of the Act within the meaning of sec. 5. Compare 
39 M. C. C. 717. MO-F-6248, H. M. O'Neill, et al..—Control—Sugar Trans- 
port, Inc., .... M. C. C. ...., 10-24-56, Div. 4. 
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1) of 90.02 Related Extensions 


pers, 80.02 Application for purpose of permitting vendee to continue the 
U. §. proviso operations of the vendor is a matter directly related to the sec. 5 
Y. R, proceeding; and since the vendor, a carrier within the meaning of sec. 5, 
2. operated lawfully under the proviso, the Commission’s consideration is sup- 


ported by prior decisions beginning with 38 M. C. C. 547. MOC-F-6000, John 
Vogel, Inc.—Pur.—Cornelia & Lioyd Atkinson, 10-22-56, Div. 4. 


80.1 Administrative Policies 

90.18 Corporate Simplification 
man- 80.13 The Commission has sanctioned existence of separate corpora- 
tions for purpose of holding intrastate rights in instances where state law 
permits only domestic corporations to hold such rights. Prior orders modi- 
fied to permit acquisition of capital stock in lieu of purchase of its operating 

the rights and property, as previously proposed. MOC-F-6122, Consolidated 
arity Freightways, Inc.,—Control & Merger—Wheeler Transportation Co., 

dice, M.C. C. ...., 10-9-56, Div. 4. 


com- 80.13 Considering that authority of Sugar Transport would not dupli- 
rans- cate that of other carriers controlled by applicants and the beneficial aspects 
Vhen of the transaction, including tax savings, the continuance of Sugar Trans- 
here, port as a separate entity under the control of applicants approved. MC-F- 
it be 6248, H. M. O’Neill et al.—Control—Sugar Transport, Inc., .... M. C. C. 
evel, ..e+, 10-24-56, Div. 4. 

0 80.3 Dual Authority 

v. 2. 80.30 Generally 


80.30 So that more objectionable features of dual contract and com- 
mon carrier operations under common control are eliminated, findings con- 
ditioned to modify vendor’s general commodity authority to exclude there- 
from authority to transport specified commodities between certain points. 
MC-F-6106, Haeckl’s Express, Inc.—Pur.—Harold L. Jackson & W. Luther 
Paris, 11-9-56, Div. 4. 


80.5 Effect of Order 
80.50 Generally 
298 80.50 Sec. 5(11) of the Act expressly relieves applicant’s participating 





wo in transactions approved under sec. 5 of all restraints, limitations, and pro- 
aan hibitions of state and antitrust laws, insofar as may be necessary to enable 
them to consummate transactions authorized in accordance with terms and 
conditions imposed. See 334 U. S. 182, and 333 U. S. 118. F. D. 19468, 
0. & N. W. Ry. Co., et al, Merger, 10-11-56, Div. 4. 
80.6 Pooling 
80.60 Generally 
80.60 Nothing is found in the legislative history of sec. 5(1) which 
may be used as a basis for granting of a certificate of public convenience 
are and necessity or for otherwise conferring common carrier status upon any 
tate party requiring such authority to fulfill its obligations under proposed pool- 
rity ing plan. MO-F-6216, Terminal Cartage Corp., et al.—Pooling, 
rom M.C. C. ...., 10-22-56, Div. 3. 
iga- 80.63 Motor Truck Lines 
able 80.63 Terminal Cartage must be authorized as a common carrier to 
perform collection and delivery of traffic for seven motor common carriers 
ter- in area embracing 220 points in N. J., roughly within a radius of 15 miles 
for of Newark, before the Commission may approve a pooling arrangement be- 
otor tween it and the motor carrier applicants. See 39 M. C. C. 287. Application 
sare for pooling certain traffic, service and earnings, dismissed. MO-F-6216, 
C. 


Terminal Cartage Corp., et al.—Pooling, 


GC. coy 1OHRREE, 
Div. 3. 
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81. Control of Two or More Carriers 
81.1 Facts Constituting Control 
81.11 Stock Ownership 


81.11 Ownership of 50 percent of outstanding stock constitutes ¢op. 
trol. Such control is deemed to be in a common interest as a matter of lay 
by sec. 5(5)(c). See 60 M. C. C. 701. MOC-F-5806, Houff ha ae Inc.— 
Investigation of Control—Elliott Bros. Trucking Co., Inc., .... M.C. C. 
10-11-56, Div. 4. (embraced in MC-F-5724). 

81.15 Other Business Relation 

81.15 There are close friendly relations between stockholders of the 
two carriers, but arrangements between the carriers are confined to normal 
intercarrier matters, conducted in compliance with the Act and the Con- 
mission’s regulations. The interchange arrangement is of value to both. 
However, there is no indication that they are controlled or operated in a 
common interest. MC-F-5043, T. S. C. Motor Freight Lines, Inc., v. Eagle 
Motor Lines, Inc., .... M. C. C. ...., 10-24-56, Div. 4. 


81.7 Disposition of Control Applications 
81.71 Railroad 


81.71 In the Following Proceeding, Div. 4 Authorized Control of One 
or More Railroads by Another: 


F. D. 19382, Washington & Old Dominion R. Control, 11-2-56  81.71* 
81.73 Motor Truck Authorized 


81.73 In the Following Proceeding, Div. 4 Authorized the 
Control of Two or More Motor Carriers of Property in a 


teeny 


Common Interest: 81.73* 
O’Neill, H. M., et al.—Control—Sugar Transport, Inc., .... M. 
C. C. ...., 10-24-56 81.73* 


82. Transaction Sound & Applicant Fit 


82.3 Consideration 
82.35 Employment Contracts 


82.35 Elements of true employment contracts are employer’s right to 
expect exclusive service of employee on a full-time basis and freedom of 
either party to terminate the agreement for cause, in which event, the com- 
pensation also terminates. On the other hand, elements found to refute this 
characterization are: (1) employee can accept other noncompetitive employ- 
ment with no limitation as to time he might devote thereto; (2) employee's 
duties are indefinite; and (3) upon death of employee prior to termination 
of the employment period, the remaining balance payable thereunder would 
be paid to his estate. All of the latter elements are present here. Found 
that these are not true employment agreements but are indirect means of in- 
creasing the purchase price. MC-F-6034, Baggett Transportation Co.— 
Pur.—Hunt Freight Lines, Inc., .... M. C. C. ...., 10-22-56, Div. 4. 


82.7 Unauthorized Seenstineiins 
82.70 Generally 


82.70 Short period of cessation of interstate operations between can- 
cellation of individual registrations and subsequent registration by surviving 
carrier does not affect the master plan to continue control. Merger did not 
terminate violation. Control was acquired unlawfully, but was condoned by 
subsequent authorized registration of intrastate certificates with the Com- 
mission. MC-F-5914, Lewis B. Renner—Investigation of Control—Renner’s 
Express, Inc., Bluffton Express, Inc., & Reliable Trucking Service, Inc., .... 
M. C. C. ...., 10-9-56, Div. 4. 
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92.738 Intent or Wilfulness 


82.73 In some instances the Commission has approved transactions 
which were accomplished in violation of sec. 5(4),—(1) where it has been 
shown that the parties acted in good faith, and frequently without sound 
jegal advice; and (2) where they have established by proper evidence that, 
except for the law violation, the transaction would be consistent with the pub- 
lic interest for the future. However, on the evidence, continuation of con- 
trol in a common interest, or the merger as proposed, would not be con- 
sistent with the public interest. MO-F-5724, Cletus Houff—Control—Elliott 
Bros. Trucking Co., Inc., .... M. C. C. ...., 10-11-56, Div. 4. 


92.74 Public Interest 


82.74 Any act or practice which may have been in violation of sec. 
5(4) is not condoned. However, unlawful control is not necessarily a bar 
to approval of a transaction under sec. 5, if it is otherwise consistent with 
the public interest. 39 M. C. C. 5; 45 M. C. C. 575; 57 M. C. C. 395; and 
57 M. C. C. 567. MOC-F-6129, Leon F. Zullo—Pur.—Marine Forwarding, 
Inc, .... M. C. C. ...., 10-31-56, Div. 4. 


83. Prior Utilization of Authority 


83.2 Degree of Utilization 
$3.28 Evidence of Utilization 


83.28 Where, as here, under sec. 5, substantial operations as a whole 
are being performed by the selling party applicant, it would be inequitable 
to “pulverize” its operating authority solely because it has not adduced 
evidence of operations to and from each and every point of service over all 
imaginable combinations of routes, whether in single or joint-line operations. 
MC-F-5919, Bos Freight Lines, Inc.—Control & Merger—Bos Truck Lines, 
Inc., 10-17-56, Div. 4. 


83.3 Reinstitution of Operation 
83.30 Generally 


83.30 There is no evidence that vendor transported any shipments of 
household goods under its authority; and no need has been shown for rein- 
stitution of such operations by vendee. Findings conditioned to require 
cancellation of those rights. MC-F-6106, Haeckl’s Express, Inc—Pur.— 
Harold L. Jackson & W. Luther Paris, 11-9-56, Div. 4. 


83.9 Transfer of Dormant Franchises 
83.92—Cancellation of Dormant Portion—Motor Truck 
83.92 In following proceedings transfer of motor truck operations was 


approved upon condition that the operating authority covering dormant por- 
tions of vendor’s routes be surrendered and canceled: 


Spector Freight System, Inc.—Control & Merger—Schumacher 
Motor Express Inc., MC-F-6091, 10-8-56 83.92* 


Zullo, Leon F.—Pur.—Marine Forwarding, Inc., MC-F-6129, .... 
M. C. C. ...., 10-31-56 83.92* 
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84. New Service Doctrine 


84.1 New Through Operation 
84.12 Restrictions Against 


84.12 Carriers which have expended their funds and energies in de. 
veloping and maintaining facilities to handle all available traffic are entitleq 
to protection against establishment of what would be tantamount to ap 
entirely new service in competition with them; and such protection should be 
afforded to promote stability and sound economic conditions in the industry 
and the rendition of adequate service to the public. A restriction in the 
unified operations between specified points is warranted and should be im- 
posed to preclude the rendition of a through service. MO-F-6034, Baggett 
Transportation Co.—Pur.—Hunt Freight Lines, Inc. .... M. C. C. ...., 
10-22-56, Div. 4. 


84.2 Changed Pattern of Operation 
84.24 Combination of Regular & Irregular Authority 


84.24 In conducting operations under unified rights, vendee will be 
expected to preserve separate nature of regular and irregular-route rights 
and to conduct operations within their scope by moving traffic through 
authorized common gateway points only. See 55 M. C. C. 262. MO-F-6106, 
Haeckl’s Express, Inc.—Pur.—Harold L. Jackson & W. Luther Paris, 11-9-56, 
Div. 4. 


84.9 Proof of Need for New Service 
84.90 Generally 


84.90 Approval of the control and merger transaction merely for con- 
venience of a shipper and vendee, in light of the history of interchange ar- 
rangements and in face of evidence showing there presently is available an 
abundance of service by other carriers, would defeat purposes of the Act. 
MC-F-5995, Geo. F. Alger Co.—Control & Merger—Portsmouth Truck Lines 
Co., .... M. C. Cu. ...., 10-9-56, Div. 4. 


85. heal Transportation Conditions 


85.1 Service 
85.10 Generally 


85.10 The shipping public is entitled to improved service which would 
result; and service of competing carriers would not be seriously injured 
thereby. MO-F-6129, Leon F. Zullo—Pur.—Marine Forwarding, Inc., .... 
M. C. C. ...., 10-31-56, Div. 4. 


85.3 Competitive Effect 
85.31 Diversion of Traffic 


85.31 While new single-line service undoubtedly will attract some ad- 
ditional traffic to its line, it cannot be assumed that source thereof necessar- 
ily will be traffic taken from protestant, which has advantage of having af- 
forded the service over a long period. Rendition of a more efficient and 
comprehensive service, as here proposed, transcends interest of protestant. 
MC-F-6053, Transcon Lines—Control & Merger—M & D Motor Freight 
Lines, Inc., 10-9-56, Div. 4 


85.32 Impairment of Competitive Operation 


85.32 Benefits to be derived by shippers in having a single-line service 
in the expanded area would outweight any impairment of protestant’s 
service. MC-F-6106, Haeckl’s Express, Inc.—Pur.—Harold L. Jackson & W. 
Luther Paris, 11-9-56, Div. 4. 
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85.32 Fact that vendee would be strong competitor for traffic does not, 
in and of itself, require denial. Protestants are generally substantial car- 
riers, and their operations are profitable. Operations under the unified rights 
would not result in loss of traffic by them to extent of impairing their serv- 
iee to the public. MC-F-6034, Baggett Transportation Co.—Pur.—Hunt 
Freight Lines, Inc., .... M. C. C. ...., 10-22-56, Div. 4. 


$5.83 Proof of Impairment 


85.83 Considering that sole protestant filing exceptions had gross 
operating revenues and an operating ratio in 1955 of $1,500,000 and 93, 
respectively, a finding that its ability to continue service as a motor common 
carrier would be substantially impaired as a result of consummation of this 
transaction is unwarranted. MC-F-5919, Bos Freight Lines, Inc.—Control & 
Merger—Bos Truck Lines, Inc., 10-17-56, Div. 4. 


85.4 Effect Upon Employees 


$5.41 Railroad 


85.41 Granted upon the same conditions for protection of employees, 
as those prescribed in 261 I. C. C. 672. F.D. 19430, Lehigh & N. E. R. Co., 
Trackage Rights, 10-4-56, Div. 4. 


To Same Effect: 


F. D. 19488, Boston & A. R. Co. Trackage Rights, 10-17-56, Div. 4. 
(embraced in F. D. 19437). 


F. D. 19468, C. & N. W. Ry. Co. et al. Merger, 10-11-56, Div. 4. 


F. D. 19491, Northern Pacific Terminal Co. of Oregon, Joint Operation, 
10-5-56, Div. 4. 


F. D. 8188, Penna. R. Co. Trackage Rights, 10-24-56, Div. 4. 


F. D. 9038, Texas & N. O. R. Co., Operation, .... I. C. C. ...., 10-24- 
56, Div. 4. 

F. D. 19882, Washington & Old Dominion R. Control, etc., 11-2-56, 
Div. 4. 


86. Leases & Operating Agreements 
86.1 Motor Carrier Franchises 
86.10 General Rule 


86.10 A year is ample time for lessee to appraise the situation and to 
determine whether to seek authority for a permanent unification. MOC-F- 
6295, Tennessee Carolina Transportation, Inc., Lease (portion)—Hoover 
Motor Express, Inc., 11-9-56, Div. 4. 


86.3 Trackage or Operating Agreements 


86.31 Original Railroad Agreement 
86.31 Original Railroad Joint Facility Agreement was Approved by 
Div. 4 in following proceeding: 
Boston & A. R. Co., et al. Trackage Rights, F. D. 19438, 10-17-56, 
(embraced in F. D. 19437) 86.31* 
86.32 Amended Railroad Agreement 
86.32 Amended Railroad Joint Facility Agreements Were Approved 
by Div. 4. in following proceedings: 
Lehigh & N. E. R. Co., Trackage Rights, F. D. 19430, 10-4-56, 
(embraced in F. D. 18562) 86.32* 


Northern Pacific Terminal Co. of Oregon, Joint Operation, F. D. 
19491, 10-5-56 86.32* 





362 I. C. C. PRACTITIONERS’ JOURNAL 





sc 


Penna. R. Co. Trackage Rights, F. D. 8188, 10-24-56 86.329 


Texas & N. O. R. Co., Operation (previous reports, 189 I. C. C. 184; 
247 1. C. C. 624; 290 I. C. C. 355 and 689) F. D. 9033, 10- 


24-56 (embraces F. D. 12843) 86.32¢ 
Texas & P. R. Co., Operation, F. D. 12843, 10-24-56 (embraced in 
F. D. 9033) 86.32 


86.38 Motor Carrier Agreement 


86.33 Defendant found to be in violation of rules and regulations 
governing transfer, under sec. 212(b) of the Act, of rights to operate as a 
motor carrier, in interstate or foreign commerce. Lessor-owner-drivers of 
equipment paid a fee to defendant for the privilege of leasing their equip- 
ment, were responsible for repairs to their vehicles, and were required to 
carry public liability insurance. Cease and desist order entered. MO-C-1785, 
Associated Safety Owner Drivers, Inc. v. Macy’s Auto Rental, Inc. 
HM. C. C. ...., 10-87-66, Div. I. 


86.33 Lease of operating rights approved subject to conditions. MC-F. 
6295, Tennessee Carolina Transportation, Inc., ‘Lease (portion), Hoover 
Express Co., Inc., 11-9-56, Div. 4. 

87. Disposition of Unification Applications 


87.1 Merger 


eee 


87.11 Railroad—Approved 


87.11 In the following Proceeding, Div. 4 Authorized Unification by 
Merger, Purchase or Acquisition of Properties of Two or More Railroads: 


Chicago & N. W. Ry. Co., et al. F. D. 19468, 10-11-56 87.11* 
87.18 Motor Truck Lines—Approved 


87.13 In each of Following Proceedings, Div. 4 Authorized Unification 
by Consolidation, Merger or Purchase of the Operating Authority and Prop- 
erty of Two or More Motor Carriers of Property: 


Baggett Transportation Co.—Pur.—Hunt Freight Lines, Inc., MC- 


F-6034, 10-22-56 87.13* 
Bos Freight Lines, Inc.—Control & Merger—Bos Truck Lines, Inc. 
MC-F-5919, 10-17-56 87.13* 


Consolidated Freightways, Inc.—Control & Merger, Wheeler Trans- 
portation Co., MC-F-6122, 10-9-56 (embraces MC-F-6123) 87.13* 


Haeckl’s Express Inc.—Pur.—Harold L. Jackson & W. Luther 


Paris, MC-F-6106, 11-9-56 87.13* 
Lattavo Bros., Inc.—Control & Merger—Iron & Steel Transport, 

Inc., MC-F-6148, 10-24-56 87.13* 
Spector Freight System, Inc.—Control & Merger—Binns Trucking 

Co., Inc. MC-F-6142, 10-8-56 (embraced in MC-F-6091) 87.13* 
Spector Freight System, Inc.—Control & Merger—Schumacher 

Motor Express, Inc., MC-F-6091, 10-8-56 87.13* 
Transcon Lines—Control & Merger—M & D Motor Freight Lines, 

Inc., MC-F-6053, 10-9-56 87.138° 
Vogel, Inc., John,—Pur.—Cornelia & Lloyd Atkinson, MC-F-6000, 

10-22-56 87.18° 


Zullo, Leon F.—Pur.—Marine Forwarding, Inc., MC-F-6129 .... 
M. C. C. ...., 10-31-56 87.13* 
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87.17. Motor Truck Lines—Denied 


87.17 In Following Proceedings, Div. 4 Denied for Failure of Proof 
Unification by Consolidation, Merger or Purchase of Entire Operating Au- 


thority of Two or More Motor Carriers of Property: 


Houff, Cletus—Control—Elliott Bros. Trucking Co., Inc., MC-F- 
A See ee 


Alger Co., Geo. F.—Control & Merger—Portsmouth Truck Lines 
Co., MC-F-5995, .... M. C. C. , 10-9-56 


87.2 Pasdiiaie of a Portion of Franchise 
$7.23 Motor Truck Lines—Approved 


Baggett Transportation Co.—Pur. (portion)—Holloway Transfer 
Co., MC-F-6071, .... M. C. C. , 10-22-56 (embraced in 
MC-F-6034) 


87.13* 


87.17* 
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List of New Members 












































Marian 
Robert L. Bary, (B), 524 Linden Avenue, Newport, Kentucky Byron 
David S. Batcheller, (A), 1301 duPont Building, Miami 32, Florida Robert 
Andrus E. Bates, (B), A. G. M., American Red Ball Transit Co., Inc., 1000 Illinois ames 
Building, Indianapolis 9, Indiana Kennet 
Jack G. Beamer, (A), Stubbs, McKenzie, Williams and Merrick, 724 Rialto Build. G. Cla 
ing, 9th & Grand, Kansas City 6, Missouri Str 
Payson M. Berry, (B), 1317 Berkley Avenue, Charlotte, North Carolina Albert 
John W. Bethel, (B), 17 South Hawthorne Lane, Indianapolis 19, Indiana George 
Allen S. Bower, (B), 8900 Cozens Avenue, St. Louis 21, Missouri Edwar‘ 
Wade H. Brown, (B), Traffic Dept., Malone Freight Lines, Inc., P. O. Box 392. Harry 
Birmingham |, Alabama De 
Robert C. Burt, (B), 960 Yale Avenue, Salt Lake City 5, Utah Robert 
Russell S. Callahan, (B), T. M., Adell Chemical Co., 176 Race Street, Holyoke. Ca 
Massachusetts C) 
Harvey L. Carey, (A), 402 Giddens-Lane Building, Shreveport, Louisiana Charle 
Simeon Miles Carter, (B), Traf. Rep., Missouri Pacific Railroad Co., 628 Exchange 15 
Building, Memphis 3, Tennessee Henry 
Bernard B. Caruso, (B), Ass’t to the Dir. of Traffic & Trans., Allegheny Ludlum St 
Steel Corp., River Road, Brackenridge, Pennsylvania Edwat 
Charles H. Caterino, (B), National Furniture Traffic Conference, Inc., 54 Main Wayn 
Street, P. O. Box 239, Gardner, Massachusetts Bi 
Roger G. Chagnon, (A), Bank Building, Falconer, N. Y. D. Ja 
Cullen Y. Christenson, (A), Ashton Building, Provo, Utah Alex ! 
Nat Cohn, (B), 985 East 174th Street, New York 60, N. Y. Harry 
oo W. Cox, (B), 7424 Brookmill Road., Downey, California Y 
illiam H. Cramer, (B), 10539 Avenue ‘G’, Chicago 17, Illinois Howa 
David A. Dash, (B), A. T. M., Combustion Engineering, Inc., Drawer 492, Monon- I 
gahela, Pennsylvania Edwa 
Herbert E. Davenport, (B), 2511 W. Eastwood, Chicago 25, Illinois p 
{eneh J. Dawson, (B), R. D. 2, Lansdale, Pennsylvania Gilbe 
ictor H. deLiniere, (A), 649 Tarrymore Lane, Kirkwood 22, Missouri a 
Harry E. Dixon, Jr., (B), P. O. Box 1325, Monroe, Louisiana Richi 
Glenn E. Dyer, (B), Dist. Traf. Agt., Illinois Central Railroad, Illinois Central John 
Station, Mattoon, Illinois Walt 
Brayford Edwards, (B), General Traffic Dept., Thomas J. Lipton, Inc., 1500 Hudson Ranc 
Street, Hoboken, New Jersey Char 
John H. Ellis, Jr, (B), 436 East Broadway, Granville, Ohio Edm 
Edward W. Eschmann, (B), 9029 — 54th Avenue, Elmhurst 73, N. Y. | 
Robert P. Falat, (A), 415 Reading Terminal, Philadelphia 7, Pennsylvania Carl 
Floyd L. Farano, (A), A. T. M., The Paper Mate Company, 444 Merchandise Mart, Corr 
Chicago 54, Illinois Jose 
Herbert Ferber, (B), 82-01 Britton Avenue, Elmhurst, N. Y. 
Carl F. Fischer, III, (B), A. T. M., Malone Freight Lines, Inc., P. O. Box 39, Geor 
Birmingham |, Alabama Byrn 
Harvey E. Fisher, Jr., (B), T. M., A. O. Smith Corporation of Texas, P. O. Box Han 
9726, Houston 15, Texas Edw 
Harvey M. Flitter, (B), 42 Mercer Street, Jersey City 2, New Jersey Rot 
Sandford Freed, (A), 1302 Congress Building, Miami 32, Florida Joh 
Paul R. Gary, (B), Supervisor, Highway Transport Div. of the Traf. Dept., Stand- 
ard Oil Company, (Indiana), 910 South Michigan Ave., Chicago 80, Illinois Joh 
B. Alton Gilliland, (B). Chief Rate Analyst, Allegheny Ludlum Steel Corp., River Joh 


Road, Brackenridge, Pennsylvania 
Anthony J. Girondo, (B), 642 Science Hill Drive., St. Louis 15, Missouri 
Royce J. Glass, 1B). Traffic Dept., Malone Freight Lines, Inc., P. O. Box 392, 
Birmingham | , Alabama 
John B. Goodrich, fA). Room 1406, 608 South Dearborn Street, Chicago 5, Illinois 


Albert P. Gould, (B), T. M., Simonds Saw and Steel Co., Intervale Road, Fitchburg, 
Massachusetts 


Ralph J. Graffis, (B), 113 Hobbs Avenue, Joliet, Illinois 
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Marian F. Grimm, (B), 2740 Portsmouth St., Houston 6, Texas 

Byron L. Gundlach, (B), 430 West Hickory Street, Hinsdale, Illinois 

Robert H. Hale, (B), Spencer Kellogg & Sons, 98 Delaware Avenue, Buffalo 5, N. Y. 

James C. Hazzard, (B), 131-B North Nicholson Avenue, Monterey Park, California 

Kenneth W. Hessler, (B), 3232 East Avenue, Berwyn, Illinois 

G. Claude Hillard, (B), T. M., Jones Motor Co., Inc., Schuylkill Rd. & Bridge 
Street, Spring City Pennsylvania 

Albert J. Hoch, (A), 1329 First National Bank Bldg., Oklahoma City 2, Oklahoma 

George W. Hoel, Sr., (B), 1908 King Street, La Crosse, Wisconsin 

Edward R. Hohmann, Jr. (B), 4919 North Kostner Avenue, Chicago 30, Illinois 

Harry L. Holmes, (B), General Agent, The Milwaukee Road, 217 Patterson Bldg., 
Denver 2, Colorado 

Robert A. Hopkins, (B), Secretary, Standing Rate Committee. Southern Motor 
Carriers Rate Conference, 1307 Peachtree St., N. E., (P. O. Box 7347, Station 
C), Atlanta 9, Georgia 

Charles A. Hoppe, (B), District Warehouse Planning Mgr., S. C. Johnson & Son, Inc, 
1525 Howe Street, Racine, Wisconsin 

Henry J. Horn, (A), B. & O. R. Company, 1108 B. & O. Bldg., Charles & Baltimore 
Sts., Baltimore 1, Maryland 

Edward G. Hough, (A), 844 Stevens Avenue, Portland, Maine 

Wayne R. Howell, (A), General Counsel, M. K. T. RR. Co., 1553 Railway Exchange 
Bldg., St. Louis 1, Missouri 

D. Jay Hyman, (A), 3220 Leland Street, Chevy Chase, Maryland 

Alex M. Johnson, (B), 2901 Mayflower Road, Charlotte 8, North Carolina 

Harry J. Johnson, (B), V. P., Traffic, Seatrain Lines, Inc., 711 Third Avenue, New 
York 17, N. Y. 

ge ne Jones, (B), Diamond Alkali Co., 300 Union Commerce Bldg., Cleveland, 
14, Ohio 

Edward F. Kane, (B), Traf. Repr., Federal Barge Lines, Inc., 207 Melrose Bldg., 
Houston 2, Texas 

Gilbert W. Kasten, (B), Rate Analyst, Monsanto Chemical Co., 1700 South Second 
Street, St. Louis 4, Missouri 

Richard F. Keathley, (A), Commerce Title Building, Memphis 3, Tennessee 

John Keene, (B), 55 Stanley Avenue, Landisville, Pennsylvania 

Walter J. Keneski, (B), 1112 Vermont Street, Washington, Pennsylvania 

Randall B. Kester, (A), 723 Pittock Block, Portland 5, Oregon 

Charles J. Klotz, Jr., (B), 21892 LaSalle Avenue, East Detroit, Michigan 

sy F. Knobloch, (B), 3133 Whipple Drive, Merrionette Park, Chicago 43, 

inois 

Carl W. Koehn, (B), 6119 North Hermitage Avenue, Chicago 26, Illinois 

Cornelius J. Koster, Jr., (B), 1854 Woodward Avenue, S. E., Grand Rapids, Michigan 

_~ P. Kraft, (B), A. T. M., J. M. Huber Corporation, 100 Park Avenue, New 

ork 17, N. Y. 

George H. Leonard, (B), 2 Lafayette Street, New York 7, N. Y. 

Byrne Litschgi, (A), 1001 Connecticut Ave., N. W., Washington 6, D. C. 

Hans F. Loeser, (A). 78 Washington Avenue, Cambridge, Massachusetts 

Edward O. McCue, III, (A), 412 East Jefferson Street, Charlottesville, Virginia 

Robert LeRoy McCue, (B), 2203 Flagstone Avenue, Duarte, California 

John J. McDermott, (B), Traf. Dept., The Youngstown Sheet and Tube Co., 
Stambaugh Building, Youngstown 1, Ohio 

John S. McDougal, (B), 2801 Cortland Place, N. W., Apt. 204, Washington 8, D. C. 

John L. McKay, Cotton, (B), T. M., Cannon Mills, Cotton Dept., Kannapolis, 
North Carolina ‘ 

James J. McNulty, (B), T. M., Northwest Cooperative Mills, 635 N. Fairview Ave- 
nue, St. Paul, Minnesota 

LaVern A. G. Martens, (B), Ass’t Director of Transportation, Chicago Ass’n of 
Commerce and Industry, One North LaSalle Street, Chicago 2, Illinois 

Frank P. Martino, (B), T. M., Metals Disintegrating Co., Inc., P. O. Box 290, Eliza- 
beth B, New Jersey 

Dennis L. Matthews, (B), 3941 Abbott Ave., Minneapolis, Minnesota 

Leonard A. Maust, (B), 111 McClelland Drive, Pittsburgh 38, Pennsylvania 
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Lionel C. May, (B), G. F. A., Mississippi Valley Barge Line Co.. 1017 Olive Street 
Room 900, St. Louis 1, Missoun { 
fore 28 Montgomery, Jr. (B) 103 Norfolk Street, Cambridge, Massachusetts 
eonard O. Morneau, (B), G. T. M., Thomas J. Lipton, Inc., 1500 Hudson Street, 
Hoboken, New Jersey 
Roderick A. Morrison, (B), Traffic Distribution Analyst, Scott Paper Company, 
Foot of Market & Welsh Streets, Chester, Pennsylvania 
Peter Muriello, (B), 384 Audubon Avenue, New York Ss ae 
Thomas E. Murray, (B), 2356 Longhorn Street, Dallas 28, Texas 
Parke W. Musselman, (B), 211 Ninth Avenue, ‘Bethlehem, Pennsylvania 
John T. Norris, Jr., (B), 4 North Hilltop Road, Baltimore 28, Maryland 
Robert W. Oliver, (A), 730 Southern Building, Washington 5, D.C. 
Emmett Q. O'Sullivan, (B), 1121 Swanston Drive, Sacramento 18, California 
Robert G. Paluch, (B), 4731 South Kildare St., Chicago, Illinois 
Herbert F. Palmer, (B), A. T. M., Lancaster Transportation Co., Manheim Pike 
(P. O. Box 539), Lancaster, Pennsylvania 
Matthew Poliakoff, (A), 116 Magnolia Street, Spartanburg, South Carolina 
Carl S. Pope, (B), 1107 Blanchard Rd., Wauke, an, Illinois 
Wayne Rawley, Jr., (B), Staff Pur. Agt., Blaw-Knox Co., 300 Sixth Avenue, Pitts. 
burgh 22, Pennsylvania 
Henry W. Reinerth, (B), 4736 Lougean Avenue, Pittsburgh 7, Pennsylvania 
Wilkes C. Robinson, (A), 104 St. Francis Street, Mobile 13, Alabama 
Richard H. Roper, (B), 3241 Westcliff Road West, Ft. Worth 9, Texas 
George O. Ross, (B), 7836 Kimbark Avenue, Chicago 19, Illinois 
Walter J. Russell, (A), 554 Michigan Trust Building, Grand Rapids 2, Michigan 
Fred J. Sahli, (B), 3719 West 227th Street, Torrance, California 
Gene A. Salcetti, (B), Mgr., Traffic Executive Asso.—Eastern RRs., 722 Bond 
Building, Washington 5, &. A 
A. Dayton Schell, Jr., (B), G. T. M., N. & reall Brunswick Auto Express Co, 
Inc., P. O. Box 1048, New Brunswick, New 
William H. Schlottman, (B), 4617 Rolling Hills Pittsburgh 36, Pennsylvania 
Earhart C. Schmitt, (B), 832 Navarre Avenue, New Orleans 24, Louisiana 
William J. Seay, Jr. f5). Route 4, Box 421-A, Charlotte, North Carolina 
Lyle W. Selbo, (A), P. O. Box 1308, Fargo, North Dakota 
Richard E. Shaw, (B), 510 Hawkins Avenue, Sanford, North Carolina 
oe F. Simmons, (B), 2854 South 2475 East, Salt Lake Cit , Utah 
onald R. Smith, (B), The Atchison, Topeka & Santa Fe Ry. Co., 121 East 6th 
Street, Los Angeles 14, California 
Raymond H. Smith, (B), 25 Brimfield Road, Cranston, Rhode Island 
William D. Smith, (B), V. P.—Traffic, Renner’s Express, Inc., 7 North West Street, 
Indianapolis 6, Indiana 
Herman A. Sommerfield, (B), Rate Expert, Marquette Cement Manufacturing Co. 
y a Wacker Drive, Chicago 6, Illinois 
poms (A), 1003 Chattanooga Bank Building. Chattanooga 2, Tennessee 
Edwin 9 Steffen, (A), 4000 North Grand River Avenue, P. O. Box 960, Lansing 4, 
ichigan 
L. Robert Steinbach, (B), G. T. M., The Mead Corporation, 118 West First Street, 
Dayton 2, Ohio 
Richard D. Stokes, (B), 5780 Vicente St., Oakland 9, California 
S. Wade Stroupe, (B), ‘“* Crown Street, Akron 2, Ohio 
Alvin Joe Taylor, (B), T. M., Morton Schneider’s Transfer, Inc., Dock & Ash 
Street, Richmond 21, Virginia 
—— Thomas W. Thorpe, (B), Military Department, University of Oregon, Eugene, 
regon 
Francis 5. Tracy, (B), 63 Malden Street, La Grange, Illinois 
Vincent J. Tuccio, (8), 4 Seaview Avenue, Jersey City, New Jersey 
W. D. Turner, (B), T. M., Associated Transport, Inc., P. O. Box £40, Charlotte |, 
North Carolina 
William S. Ungar, (B), Acting T. M., Universal-Rundle Corp., P. O. Box 960, New 
Castle, Pennsylvania 
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Robert E. Vantine, (8), T. M., Bloomingdale Bros., 59th Street & Lexington Ave., 
is New York 22, N. 
Street, Earl D. Waldin, jr., (A), 1301 duPont Building. Miami 32, Florida 
Joseph M. Waldron, (B), 113 Westervelt Avenue, North Plainfield, New Jersey 
npany ie Walsh, (A), 1275 Arlington Rd., Lakewood 7, Ohi 
: Joseph F. Weiler, (A), Texas Eastern Building, P. O. he 1612, Shreveport 94, 
Louisiana 
George C. Werr, (B), 10653 South | Somes Avenue, Chicago 43, Illinois 
Robert Locke Williams, (B), 28 Donald Avenue, Holden, Massachusetts 
Charles H. N. Wilson, (B), Dawson & Wilson, 6701 North Broad Street, Philadel- 
phia 26, Pennsylvania 
Joe C. Wilson, (B), T. M., The Roy Stone Transfer Corp., P. O. Box 872, Martins- 
ville, Virginia 
| Pike | Paul D. Woodward, (B), 1406 Cedar Lane, Richmond 25, Virginia 
’ I Fred I. Zabriskie, (A), 1440 Broadway, New York 18, N. Y. 


REINSTATED TO MEMBERSHIP 
Pitts Bf Carl H. Abraham, (B), Industrial Traffic Consultant, 416—13th Street, Union 


ity, IN. J. 

Garfield E. Breese, (A), First National Bank Building, Mason City, lowa 

Gerard J. Donavan, (B), 37 Leighton Road, Hyde Park 36, Massachusetts 

William D. Heard, (B), 2321 Butler, Orange, Texas 

Evart Herron, (B), 1935 North Superior Street, Toledo 11, Ohio 

an George C. Jackson, (B), T. M., Sou. Johns-Mansville Pdts. Corp., 2222 W. 5th 

treet, P. O. Box 9876, Ft. Worth, Texas. Zone 7 

Bond Albert J. Latcha, (B), 14136 Bramell, Detroit 23, Michigan 

. Francis McInerny, (A), 504 Commonwealth Bldg., Washington 6, D. C. 

s Co, Edward J. Morrison, (B), G. T. M., Cotton States Motor Lines, Inc., P. O. Box 
: 66, Waynesboro, Georgia 

ania V. W. Porter, (B), T. M., North American Aviation, Inc., 4300 E. Fifth Avenue, 
Columbus 16, Ohio 

Vincent A. Ross, (A), 221-222 Majestic Building, Cheyenne, Wyoming 








Meetings of Regional Chapters 


District No. 1 Chapter 


Lawrence Petersen, President, G.T.M., Eastern Gas & Fuel Asso. 
ciation, 250 Stuart St., Boston 16, Massachusetts. 


Akron 
James E. Haydon, Chairman, Mgr., Commerce Dept., Eastern Cen. 
tral Motor Carriers Association, 207 East Tallmadge Ave., Akron 10, 
Ohio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 
Atlanta 
Dr. John H. Goff, Chairman, School of Business Administration, 
Emory University, Emory University, Georgia. 


Baltimore Chapter 
Albert M. Bodane, Chairman, G.T.M., Rheem Manufacturing 
Company, Sparrows Point 19, Maryland. 
Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially imvited. 


Chicago Chapter 
A. E. Leitherer, Chairman, Ass’t Gen’1 T. M., Allied Mills, Inc., 
Rm. 3400, 141 West Jackson Boulevard, Chicago, Illinois. 
Meets: 12:15 P. M. Second Friday of each month at the Traffic Clut 
Rooms of the Palmer House, Chicago. Out-of-town members are cor 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 
Mr. Thomas O. Broker, Chairman, Assistant General Counsel, 
Nickel Plate Railroad, 3016 Terminal Tower, Cleveland, Ohio. 
Meets: Quarterly on Third Tuesday of the month. 


Rocky Mountain Chapter 
Dorsey O. Ruthrauff, Chairman, Asst. to T. M., American Crystal 
Sugar Company, Boston Building, Denver 1, Colorado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, ie., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, Journal). (Dues have been raised to $2.00 per 


member) 
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District of Columbia Chapter 


Eugene T. Liipfert, Chairman, 2001 Massachusetts Avenue, N. W., 
Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida 


T. C. Maurer, Chairman, G. T. M., National Container Corporation, 
P. 0. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 

R. H. Prevette, Vice-President, c/o Dewey Portland Cement Com- 
pany, P. O. Box 767, Kansas City 12, Missouri. 

Mevts : 6:00 P. M., on the first Wednesday of each month except July 
and August in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Robert H. Stahlheber, Chairman, Commerce Attorney, Missouri 
Pacific Lines, 13th & Olive Streets, St. Louis 3, Missouri. 


Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 
Howard R. Steffen, Chairman, T. M., Coats & Clark, Inc., 430 Park 
Avenue, New York 22, N. Y. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 8:00 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


Ninth District Chapter 


Charles G. Wise, President, Minnesota & Ontario Paper Co., 500 
Investors Bldg., Minneapolis 2, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


North Carolina 
i. Emory B. Ussery, Chairman, Security Federal Building, Columbia 
, 8. C. 
Oklahoma 


_ BR. J. Andress, Chairman, Executive Vice President, Service Pipe 
Line, Tulsa, Oklahoma. 
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Greater Philadelphia Chapter 


Robert B. Einhorn, Chairman, Suite 1540-47, Philadelphia Savings 
Fund Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Bey 
Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor. 
dially invited. 


Pittsburgh Chapter 
Charles M. Donley, Chairman, Manager, Chas. Donley & Associates, 
34 Market Place, Pittsburgh 22, Pennsylvania. 
Meets: At call of Chairman. 
Rhode Island 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. 1 
Amarillo, Texas 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 


Sabine Area, Texas 


John H. Benckenstein, President, 915 Goodhue Building, Bean 
mont, Texas. 

Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas 
C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
a, At time and place fixed by Chapter’s Executive Committee. 
South Texas 
F. G. Robinson, Chairman, T. M., Galveston Wharves, Galveston, 
Texas. 
Puget Sound 


Stephen A. Cole, Chairman, 8250-42nd Street, N. E., Seattle 15, 
Washington. Meets evenings, first Tuesday of each month. 


San Francisco Chapter 


Roger H. Druehl, Chairman, Market Street Van & Storage, Inc., 
1875 Mission Street, San Francisco, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 
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Southern California Chapter 
A. E. Norrbom, Chairman, 1203 Fair Oaks Avenue, South Pasadena, 
ifornia. 
age oh First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 
Richmond, Virginia Chapter 
Herndon P. Jeffreys, Jr., Chairman, 1138 Mutual Building, Rich- 
mond 19, Virginia. 
Southeastern Wisconsin Chapter 
Richard L. Fisher, Chairman, T. M., Red Star Yeast & Products Co., 
921 East Buffalo St., Milwaukee 1, Wisconsin. 
Meets: Second Wednesday of each month, September through June, 
at the Elk’s Club, Milwaukee, at 7:30 P. M. Out-of-town members are 
cordially invited. 
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NDONMENT. See Railroads and Transportation (Abandonment). 

CCESSORIAL Services, Unloading Charges on Fruits and Vegetables 

CCOUNTANTS AND Aupitors Wanted for |. C. C. Field Offices 

ACCOUNTING, Rule to Allow Cost of Purchased Operating Rights to be set up 

tas Assets in Lieu of Amortization or Writing Off to Surplus 

s, Curtis F., I. C. C. Personnel Director 

DRESSES, ARTICLES AND REMARKS. 

American Bar Association and Hoover Task Force Administrative Code 
Proposals (By Prof. Ralph H. Fuchs) 

Carriers’ Use of Costs (By E. C. Poole) 

Cost Finding Section, I. C. C., Weighs Cost Versus Value-of-Service Factors 
in Ratemaking (By Samuel A. Towne) 

Evolution and Applicability of Doctrine of Primary Administrative Juris- 
diction (By John Guandolo) 

were —— Costs in Inter-Agency Competitive Matters (By Stephen 

. Aplin 

a, eos Costs in Rate Adjustment Proceedings (By Howard 

osmer 

Federal Court Headaches, Some (By Hon. Herbert F. Goodrich) 

Federal Trade Commission Chief Says his Agency is Independent of 
Executive Branch 

get ‘Weencetaawn Regulatory Policy (By Secretary of Commerce 

eeks 

First Quarterly Report as a Member of I. C.C. (By Hon. Robert W. Minor) 

Functions of Office of Under Secretary of Commerce for Transportation 
(By Hon. Louis S. Rothschild, Under Secretary) 

oon of the I. C. C., A Screened Assault on the (By Hon. A. F. 

rpaia 

I. C. C. General Counsel’s Office, Work of (By Robert W. Ginnane) .. 

Lobbying, The Other Side of (By Wilbur LaRoe, Jr.) 

Oral Argument, What Part Does it Play in Conduct of an Appeal (By 
Associate Justice John M. Harlan) 

Rate Making, Problems in (By Hon. Howard Freas) 

Remarks to Association of I. C. C. Practitioners (By President-Elect 
Erle J. Zoll, Jr.) 

Report of President Mahoney to Association of Practitioners 

Trends in Transportation in Congress (By Hon. Warren G. Magnuson) 

U. S. Shipbuilding Industry, Prospects for (By Chairman C. G. Morse, 
Federal Maritime Board) 

Use and Abuse of Cost (By Warren H. Wagner) 

Will Procedure in Ex Parte No. 196 Constitute a Precedent for Other 
Increases * * * and was There a Departure From the Bulwinkle Law? 
(By Warren H. Wagner) 

DJACENT ForeIGN Country, Canadian Freight Rate Increases Authorized 
PADMINISTRATIVE AGENCIES PUBLISHING RULES IN Cope OF FEDERAL REGULATIONS 920 
ADMINISTRATIVE Cope. See also Bills, Acts. and Resolutions. 

American Bar Association and Hoover Task Force Administrative Code 
Proposals (By Prof. Ralph F. Fuchs) 


> | Pref 
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ADMINISTRATIVE Cope—Continued. 


wy oar +> 1. C. C,, its Practice and its go 5 gg atthe 2, Sec. Il 

mmentary on Bills (S. 1920-H. ee ~~ to Senate and 
House Interstate and Foreign Commerce IN cores 485 

Pending Before House Judiciary Committee (H. R. éil4 and 6115), H. Res. 
Would UN UU UNO IO iin ccscessencscevssnciiversctareeneoosseianest 905 
Procedure Before American Bar Association (H. R. 6114, S. 2541)... 679 
Practitioners’ Association Opposes (H. R. 6114, S. 2541) .......cccccsssseesssssssseeeseeeee 1) 


ADMINISTRATIVE Court. See This is War! ae 
ADMINISTRATIVE CourT, Creation of, in S. 488, Disapproved by Judicial Confer- 


Se CSREES RC Eat * AA SP a Sie Py Dee eae i ater a ean 49 
ADMINISTRATIVE JURISDICTION, PRIMARY, EVOLUTION AND APPLICABILITY OF Doc- 
I a 5 ainsda tei chndensescemnnnstghatahlnbindonseisoed 665 
ADMINISTRATIVE ProcepurE, Effect on I. C. C. of Passage of H. R. 6114, H. R. 
a eR EK Re ee nee er 452 
Proposed ag th in by Task Force of Commission on Organization of the 
Executive Branch Recommended to Comgress ...0.............::csscsssssesseseseesneeneee 452 
ADMINISTRATIVE PROCEDURE ACT. 2 , 
Construed: 5 U. S. C. A., Sec. 1009, sub. 10a, “Agency Discretion” ............ 1065 
bom Be 8 8 ARE OIE EE ere eee em 643 
SSC TEL, FOO CHRIS oc iscsi cess ccsecsencociesedessansasqniénreses 45, Vol. 2, Sec. Il 


ADMINISTRATIVE PROCEDURE AND Practice, Committee, Standing, House of Repre- 
sentatives on, Under House Res. 
AGREEMENTS. 
Air Freight Forwarders Permitted to Enter Into With Direct Air Carriers 
ES ERE Re Re eee mere ee 
Approved under Bulwinkle Act, Sec. 5a, I. C. Act, to Establish “Freight 
Lo eA SR i  wciowngche tenlcuaisSSeauaeeil 1164 
Carrier, Section 5a, Eastern Railroads, Modified ..........0......ccccccccccessesecessesnssesees 566 
Interpretation of, Calumet Western Ry. TEE aR SES 138 
Pooling, Boston & Maine-New Haver Re ccccccccsccossssccseeeccceesvccseeevreceeervccee 140, 902 
SS OS BROT ELC TS TERE CUES aaC eee OM REE Dee 898 
a at cecal cst yh Guta bcd bash ones sounishoapiaesendaneass 307, 483 
Under Ordinary Demurrage, Demurrage Charges are Subject to 3% Trans- 
portation Tax Except on Coal, Taxed at 4c per Short Ton 
Uniform Grain Storage, Motor Carriers Protest Storage Differential on 
Wheat at Agriculture Department Conference ..0.0.0.........ccccccccssesesseseseeeseesees 50 
AGRICULTURAL CommMoniTiEs, Exempt. See also Fish. 
East Texas Motor Frt. Line v. Frozen Food Express and Frozen Food 
Express v. U. S—Supreme Court Holds Dressed and Frozen Poultry 


EN La I RS Seed PEE MET TY oH Ree oe ae OE ot 692, 938, 1053 
Home Transfer & Storage Co. v. U. S. (Frozen Fruits and Vegetables 
 S  RERE SE o NE RE AES ES, SIRE Tae eR ame A lores St eee et ae He 1066 
DEMEURS FURIE, B ~ RMI MCUTO PCE nn. cnicsssssssccsoccvseccsesucnesesovscnaoseorsiees 214 
“Peatmoss”, not an Agricultural Commodity ...0.............ccc:ccccsescesessesseseescecssesneesees 48 
U. S. Supreme Court Notes “Probable Jurisdiction” in Agricultural Exemp- 
tion Cases 





Hears Arguments, Writes Opinions 
AircraFt INDUSTRIES ASSOCIATION OF AMERICA, INC., Petitioned I. C. C. re Par- 
ticipation of Carrier Associations and Freight Forwarders in Proceedings .... 
Air FREIGHT Forwarpers. See Freight Forwarders and Transportation. 
PR, SMI, TRAE, DUN BI BE oases ccsessch ance ch sis snn Sitvecansieceactnsecectbbcabnvssbensi 485 
A.uprence, Hon. J. Haden, Resigns as I. C. Commissioner 206, 
ALTERNATIVE INTERTERRITORIAL Rates, I. C. C. Refusal to Establish Upheld by 128 





Court 
AMERICAN Bar ASSOCIAT‘ON. 
SRE RIN OU i a asc tecnsecsnccdbblaccivchnasncnoncssinuodstbcneceni gi 6! 
_ one Task Force Administrative Code Proposals (By Prof. Ralph 
. Fuchs 
EG GEE I UO Rati tO cel noe oe Cae ae 876 














D 


Fe 


Page 


485 








Page 
AMERICAN Bar AssociaTion—Continue 
Hoover Commission Report aH. R. 6114 and S. 2541), Proceedings 


RN I MR it eel re, Liter a te Salt See 
Attorney General’s Letter re Hoover Commission’s Task Force Reports on 
eee RO ORE CNRS ON oe 195 
Proceeding Before, on Hoover Commission Report ...............::ccesscecsessessetsseseneeees 679 
Request of, Resulted in Standing Committee of House on Administrative 
Procedure and MR OR RR hae 902 
Resolutions Recommended to House of Delegates by Special Committee 
on Legal Services and Procedure, Hoover Commission ...............::::ccseseesee00 440 
AMERICAN TRUCKING ASSOCIATIONS. 
Filed Comments on I. C. C. Brake Regulations .0.0...........ccccececsssssesesesesseseseseees 940 
Industry Committee to Fix Standards for Moving Frozen Fruits and Other 
eS Sarg SRR SY ete ih “SSA alee Weret E 307 


Private Carrier Conference Executive Committee Opposes Cabinet Com- 
mittee Report Recommending Registration of Private Carrier Trucking 
Operations and |. C. C. Changed Definition of “Private Carrier” .............. 780 

Request Rescission of Requirement That Class I Inter-City Common and 
Contract Haulers Report Annually Freight Commodity Statistics on 
Ni IRS HA ND Ss see SEE 693 

AmorTIZATION, Discontinuance Requested of Amortization or Writing Off to 


Surplus Cost of Purchased Operating Rights .............-..sc:ssssssssssssssnersssnneseennenesees 57 
SE GU, PRMNOUNNUR GOUT, Nn ssn sccncablesccnsinssachscosssqsovpesavqesoptolebnanees 136, 1089 
Arpais, Hon. Anthony F., Elected I. OE gs at eet 289 

Appointed to Pan American Railway Congress, etc. ............ 4, 931, 937, 472a, 859a 


ASSOCIATION OF AMERICAN RAILROADS. 
Statement re House Res. 462 to set up Permanent Administrative Procedure 
I Ee RIT Ors vin SE TEA 

Preston, Thomas L., Appointed Vice President and General Counsel ............ 1156 
AssociATION OF Carriers, Aircraft Industries Association of America, Inc., 
Petition to I. C. C. re Participation of Associations of Carriers and Freight 

Forwarders in |. C. C. Proceedings 





Participation by, and Also Freight Forwarders in Such Proceedings ............ 302 
AssociATION OF I. C. C. PRACTITIONERS. 
Committees: 
PI od cccocectecevectdtisevnaseavevsnye SEs ORES, RE Et SEEN WERE 659 
IS EE ES EE PO Nee MCS TR, SiO 660 
Nominations, 1955-1956 .... PE ARE SDT tL E TREES 678 
ERR CREA aS SD a ay Seo, Se PR REE Pe 682 
Of 100 to Consider Administrative Code 0.0.........0.ccccccccccccceeeseees 1, Vol. 2, Sec. II 
Documents Available at Headquarters .0..0......0.0.0cccceceeen 191, 428, 652, 839, 1082 
Inside Back Covers Vol. 2, Sec. 1, and Vols. 3, 4, 5, 6, 7, 8 
I. C. C. Rules of Practice, Amendments to o0.............cccccccccceeseseeeee ‘Vol. 8, Sec. II 


Questions and Answers re Administration of Motor Carrier Act Pre- 
pared by I.C.C. for Senate Committee on Small Business Separate Volume 
Forum on Operations, Unification, Service & Safety, Warren Price, Group 
PEE Sei ek ea Pe EUR e Eee II, lla 
Group Discussions at Annual Meeting: 
In What Manner and to What Extent Does Cost of Service Play a 
Material Role in Rate and Other Matters Before the I. C. C. . 
ee ne Re a eee 
Index to I. C..C. Decisions .......................: 66, 152, 220, 312, 487, 577, 698, 783, 946, 165 
Consolidated Current Index—Inside Back Covers of Vols. 2 through 9. 
Mahoney, Pres. John R., Letter to, From Chairman Roland W. Bay, 
I. C .C. Suspension Board 
Meetings, Annual 


Appreciation to Greater Philadelphia Chapter ....0.0.............ccccccccesecsesseseeseeees 856 
Regional Chapters. .................:::00 118, 188, 283, 546, 425, 649, 754, 836, 1078, 1287 
RI obec ss leek Ld a aullangidsegmaalelsinnethnainabiatia 855 
TU IE UN, II 5s ccrsassesccsssitsssonssessioscvissenstsvsnisrdenscthncbae’ 844, 847a, 854 

I I si cecshanadantoe ebitinaconsaslcb i owrinantiastsoantdaomeephadeoubtidn 857 





P. 
ASSOCIATION OF I. C. C. PractiTIONERS—Continued. = 
Meetings, Annual—Continued. 


Special, to Consider Proposed Administrative Code ................ i, Vol. 2, Sec. I] 

EE ER OREN TE ERE ORE Ce tae een 7, Vol. 2, Sec. If 
Members: 

Beene — eee, O. LOO on ied 137 
I a ay oak lash drdabsanion bctvskadep eect 1153 
IS iors age, ee Lk edn ce escceacneccaereal 137 
I a ae scan eet 137 
I 2 koa ie es caraansias coltbontetse nes ebanebeamnee pores 94] 
I 5a ccagadibcacocesafsosdecepnemsancssuaeneon yoedaourtghocibilee 686 
IRAE ESS RE cI ERE Ai die Re ARLES EMR Fr 762 
Pa so 8 a Nec saod gate smn oenbo cocbakacstesemestnadcetos 137 
is scence sscaasccecbaginstonampcobasconstianirteos 562 
SS AGELESS ALR UE Re 49 
tig La ie TAPS RL RARE NS Re Rede te RL. 137 
EL Sethe e ee et oa. 1 csneastushsauesenopecbtccotomiees 137 
a SITE SE ROR NEC TS Ki SBS Rat a ayes My PROD 1153 
LIRR IRR SR 7 Le cr ain A ee 22 941 
SRS SERED airernctktar ear eee eeennen ak bani be ea hia. 562 
ERE STIR CE Sir 2 a RAE Ra era RP 137 
EER oe ee A a Noda del A i ope 49 
RTS RES SPS RE he Ee SNS 205 
HEE TRRSSSCINE SATE ST Si SE Eck Ea i | RES eno Rall 137 
CAESAR SE CIERRA ROR rere AI SEA 137 
I eS sc cae eagles sgtiniionsscomrnniocooemielicooneebemntted 686 
TIE ltt OSE SN II, WR SEAR eS OUR) 4 


Leahy, William E. . 
Lepley, Silas R. 
Lyons, Edgar — 
A i RE as LR SES SL SRAM A eee es 
Patterson. Wm. J., Former I. C. C. Commissioner 
Scott, Jack Garrett 
Sheehan, Joseph A. 





Se RATERS a GNA SE US oe TREES Les 137 
RISES ESAS OREAS TREE A a oreo ne RAE Side MRE 1153 
EASIER Sa A SE SL SR A . 205 
CS ESE ST RD a nih neha SE 137 
ES EES REE nee eae ee nie ame Paka 137 
ORR al aOR dh aE AIRE 5 Re Te Sle 940 
Wilson, G. Lloyd SO me eee ea BSS Se ACR REP one Ah Se ee AES A 762 
NS Tie IE AC eT eh Mea M ier tee 187, 279, 423, 647, 753, 835, 1074, 1284 
CTO RR RDO SORE et 187, 282, 424, 648, 753, 835, 1077, 1286 

I. C. C.’s Views on S. 1920, Copies Mailed to Members by Secretary of 

PRESSE SARE LEE ELE AY EE ON OC 
NN RU A kc ccancotrh cance paigannicovaeren putes eabrantsnnh 89 1a, 892 
Opposes Administrative Code, Proposed ..0...........ccccccccceeeeeees i, Vol. 2, Sec. Il 
Reenscks of Presicentelilact: Eirhe J. Zt, Ji... icce snc cicssis.sisssiseinseseseooesessscqaserestonaese 891 


Remarks of President Mahoney and Mr. Edward M. Reidy as to Qualifi- 
cations of I. C. C. General Counsel Robert Ginnane 


Report of President Mahoney, 1955-1956 o0........cccccccscececsesessesessessesessesesseeneeneecss 885 
Resolution Approving Report and Recommendations of Special Committee 

A RAS RTE: CE EES, SA iene oP eae encarta viii, Vol. 2, Sec. Il 

eenenn il SUNN, SRI: A 8 no geri 904 

ASSOCIATION OF SHIPPERS, Cooperative, Defined by Civil Aeronautics Board ........ 195 

AtrorNey GEeNERAL’s Views on Reports of Hoover Commission’s Task Force 195 

Atrorneys, Self-Employed, Now Covered by Social Security .00.0..0..0.0..c.ccccccccsee: 1153 
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Worps AND Purases—Continued. 
“Manufacture” 
“Manufactured” 
“Manufactured Commodity” 
“Manufactured Product”, “Products” .... 
“Manufacturing” 
“Mothball Fleets” 
“No-Jurisdiction Concept” 
Fay ey ca Products” 
“Order” (I. 
“Outof-Pocket Cost 
“Peatmoss” 
“Person” 
“Piggy Back” Service 
“Primary Business Test” 
“Primary Jurisdiction Doctrine” 
“Private Carriers” 
“Pure Costs” 
“Relationship” 
“Resiliency” 
“Selectivity” 
“Simplicity” 
“Specialization” 
“Substantial Evidence” 
“Supplies” 
“Third Structure Taxes” (Ton-Mile) 
“Trade-in-and-Build Programs” 
“Transportation Burden” 
“Transportation of Commodities Generally” 
“Unprocessed Agricultural Products” 
“WASHO Road Test” 
“Wilful Failure” 
“Zone of Reasonableness” 

Zot, Erle J., Jr., Pres., Practitioners Association 








